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insurance commissioner appointed receiver of foreign insurance company superseding 
one previously appointed held sufficient. Court’s action in appointing receiver other than 
insurance commissioner for foreign insurance company was authorized so long as state 
authorities remained silent. As regards appointment of receiver for foreign insurance 
company, action by Attorney General, being statutory, superseded court order appointing 
receiver other than insurance commissioner. In proceeding to have insurance com- 
missioner appointed receiver of foreign insurance company, service on receiver previously 
appointed by court was sufficient. Commonwealth ex rel. Schnader, Att'y. Gen., v. 
Equitable Casualty & Surety Co. (Pa.) 


Insurance Companies. 


(A) STOCK COMPANIES. 


§ 


§ 


50- 


32. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

If identity of insurer was not lost, but merely changed name, beneficiary suing on 
life policy could assert claim she had against insurer issuing policy against defendant 
insurer. Cox yv. Bankers’ Guaranty Co. et al. (Tex.) 

33. CAPITAL AND STOCK. 

After insolvency and appointment of receiver for life insurance company defrauded 
stockholders delaying over two years in ascertainment of rights held precluded from 
rescinding stock purchase contract. That mortgage executed in payment of stock iti 
life insurance company was deposited under Alabama Laws as security for policyholders 
defeated stockholders’ right to rescind stock purchase contract for fraud. Julian v. 
Stewart et al. (U. S.) 

41. INSOLVENCY AND DISPOSITION. 

44. — REMEDIES AND PROCEEDINGS IN INSOLVENCY. 


—Statute held not to have imposed on Court of Chancery duty of giving commissioner 


of banking and insurance advice upon any official matters. Although commissioner 
of banking and insurance is trustee of assets of insurance company of which he has 
taken possession, he is not entitled to advice of Court of Chancery where it has no 
jurisdiction over such trust. Until trusts of which commissioner of banking and 
insurance is trustee are established in Court of Chancery, advisory opinions by such 
court would be improper and without force. In re W ashington Casualty Ins. Co. (N. J.) 
Jurisdiction of Chancery Court over insolvent insurance corporation where possession 
has been taken by commissioner of banking and insurance, defined. Act of commissioner 
of banking and insurance in taking possession of property and business of insolvent 
insurance corporation held not to divest corporation of title to property. Act of com- 
missioner of banking and insurance in taking possession of property and business of 
insolvent insurance corporation held not to affect corporate existence. Rights of creditors 
of insolvent insurance corporation, with certain exceptions, are not affected by com- 
missioner of banking and insurance taking over possession of property and business of 
such corporation. Smith, Commissioner of Banking, etc. v. Washington Casualty Ins. 
Co. et al. (N 5. 

50. ASSETS AND RECEIVERS. 

Application to Chancery Court for injunction against, and appointment of receiver for, 
insolvent insurance corporation is authorized cnly where commissioner of banking and 
insurance has refused to take possession of assets, and upon demand of creditor or 
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stockholder. Commissioner of banking and insurance is without authority to apply for 
injunction against, and appointment of receiver for, insolvent insurance corporation. 
Compensation of assistants and employees of commissioner of banking and insurance, 
and expenses of administration of insolvent insurance corporation by commissioner, will 
not be approved by Chancery Court, except upon full disclosure of facts showing 
necessity therefor, and reasonableness thereof. mith, Commissioner of Banking, etc. 
v. Washington Casualty Ins. Co. et al. (N. J.) 

50—Court of chancery has no inherent jurisdiction to appoint receivers of insolvent corpora- 
tions and to wind up their affairs. Statutory requirements for injunction against, and 
appointment of receiver for, insolvent insurance corporation are jurisdictional. Authority 
vested by General Corporation Act in Court of Chancery to enjoin, and appoint receivers 
for, insolvent corporations and to wind up their affairs, held not to extend to corpora- 
tions organized under General Insurance Act. Booream et al. v. Washington Casualty 
Ins. Co. (N. J.) 

50—Statute respecting closing of business of insolvent insurance company, should be 
liberally construed and applies to all insurance companies. Insurance commissioner 
may be appointed receiver of any insurance business company doing business in state, 
whether domestic or foreign. In statute respecting procedure for appointing insurance 
commissioner receiver, provision respecting county where “principal office’ is located 
provides alternative method and does not require proceeding in such county. Pro- 
ceeding for appointing insurance commissioner receiver of insurance company may be 
begun by petition or other appropriate proceeding. To entitle insurance commissioner 


to take over business of company, all jurisdictional facts should be averred unless 
supersede receiver 
proceeding naming com- 
eae 
1 


previously adjudicated. Petition to have insurance commissioner 
previously appointed need not be preceded by independent 
missioner as receiver. Commonwealth ex rel. Lecce: Att’y., Gen., v. 
Casualty Surety Co. (Pa.) ; 

(B) MUTUAL COMPANIES. 


§ 60. INSOLVENCY AND DISSOLUTION. 
§ 71. —— ASSESSMENTS BY RECEIVERS. 
(1). Liability to assessment. 

71(1)—Former policyholder in mutual insurance company held not liable to assessment where 
more than year elapsed after termination of this policy and membership before company 
was placed in liquidation. Power of liquidator of insolvent mutual insurance company 
to levy assessment depends on existence of requisite facts. Former member of mutual 
insurance company, not assessable at time superintendent of insurance took possession 
thereof, does not become liable by mere process of liquidation. Validity of assessments 
on members of insolvent mutual insurance company is determinable in proceedings to 
confirm liquidator’s report and levy of assessments. Van Schaick v. Stiering. (N. Y.) 

(2). Levy of assessment and affect thereof. 

71(2)—Each policyholder in insolvent mutual insurance company should be given notice of 
assessment and of application to confirm assessment. Van Schaick v. Stiering. (N. Y.) 

III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 76. EVIDENCE AS TO AGENCY. 

76—Evidence warranted inference that adjustment corporation’s employees had apparent 
authority to settle claims for accident liability insurer, notwithstanding absence of 
actual authority. Marcus et al. v. St. Paul Mercury Indemnity Co. of St. Paul, 
Minn. (N. J.) 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Statute held in fire insurance case to determine only fact of agency, leaving scope 


theredf, to be defined by applicable common-law principles. Sun Insurance Office v. 
Scott. $3 


(U. S$.) 
§ 82. ACCOU NTING BY AGENT. 
82—Violation of statute or ordinance must be related directly to accident or negligent act 
causing accident to prevent recovery. Lo Galbo v. Columbian Casualty Co. (N. Y.) 
§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 
1). In general. 
83(1)—Agent extending credit to insured for premiums beyond time insurer allows agent 
to collect premium becomes originally liable to insurer, not merely as guarantor. Where 
agent personally extending credit to insured fails to remit insurer’s portion of premium 
and agency is terminated insurer has valid claim against both insured and agent. Where 
agent was in arrears in remitting insurer’s portion of premiums on_ termination of 
agency, insurer held entitled to eens Alliance Ins. Co. v. City — Co. 
tw. 3). asters es 
§ 84. COMPENSATION OF ‘AGENT. 
1). Im general. 
84(1)—Where agent personally extending credit to insured paid insurer’s portion of prem- 
iums from collections on subsequently issued policies agent held not entitled to collect 


amounts due a oe policies and retain — Alliance Ins. Co. et al. v. City 
Realty Co. 


(4). ete on renewals. 
84(4)—Right of soliciting agent to recover commission on renewal premiums must be derived 
from contract of employment. Insurer’s willingness that soliciting agent work for 
another company did not imply waiver of conditions of contract of employment terminat- 
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ing right to renewal premiums if agent worked for another company. Provision of 
employment contract terminating right to renewal commission on agent’s working for 
another company within year after terminating contract held not void as imposing 
penalty. Masden v. Travelers Ins. Co. we 

§ 86. EXTENT AND EXERCISE OF POWERS OF ‘AGENTS. 

§ 92. —— EVIDENCE AS TO AUTHORITY. 

92—In action on accident policy, evidence held not to show agent had authority to make 
oral contract for accident insurance. Pralle v. Metropolitan Life Ins. Co. (IIll.) 

§ 93. UNAUTHORIZED AND WRONGFUL ACT'S OF AGENT. 

93—Where insurer enabled party soliciting and delivering automobile fire and_ liability 
policies and collecting premiums to have appearance of agent, insurer was liable for 
unearned premiums on canceled policies, notwithstanding it did not receive premiums. 
Zriny v. Hartford Fire Ins. Co. et al. (N. J.) 

93—Acts of authorized insurance agent, although irregular, are valid against insurer. 
v. Halperin (Commonwealth Cas. Co., Garnishee). (Pa.) 

§ 94. RATIFICATION. 

94—Agent’s unauthorized issuance of life insurance policies, on which parties’ minds did 
not meet, could not be ratified by insurance company after insured’s death. Prudential 
Ins. Co. of America v. Snyder et al. (N. Y 

§ 95. NOTICE TO AGENT 

95—Agent’s knowledge of relationship between landlord and tenant to whom fire policies were 
issued jointly was imputed to insurers. Mechanics Ins. Co. et al. v. Inter Southern 
Life Ins. Co. (Ark.) 

(B) AGENCY FOR APPLICANT OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. —— IN GENERAL. 

98—Broker employed to obtain insurance is ee of insured, not insurer. New Amsterdam 
Casualty Co. v. Beren. (N. : 

98—Statute making insurance solicitor agent of insurer held not to preclude solicitor from 
ae as agent of insured. Georgia Home Ins. Co. v. Choctaw Cotton Oil Co. et al. 
( 

§ 113. NOTICE. TO AGENT. 

113—Knowledge of broker giving postdated check for insurance premiums, that it had not 
paid premium, held not binding on insured, as broker’s principal, where insurance — 
gave receipted bill. New Amsterdam Casualty Co. v. Beren. 


IV.  Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 
114—Policy indemnifying persons: injured by insured’s ‘negligence in operating automobile 
owned by insured’s wife in “auto tours’, held not void for want of insurable interest. 
Davis et al v. California Indemnity Exchange. (Cal.) , 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general. . 
115(2)—-Holder of mechanic’s lien has insurable interest. Clarke et al. v. Charles B. Hart- 
man Co. (Pa.) : RignekarettieS ; eee 
(3). Warehousemen and other bailees. 
115(3)—-Abstractor, whose contract called for replacing abstracts lost, has insurable interest 
and, as insured, could recover full amount under fire policy thereon. Connecticut 
Fire Ins. Co. of Hartford, Conn. v. Evans. (U. S. ; or : 
(5). Mortgagor and mortgagee. 
115(5)—Mortgagee had insurable interest in mortgaged realty. National Fire Ins. Co. of 
Hartford v. Tennessee Land Co. (Ala.) ; ; > ae’ . 998 
115(5)—Original owner of property which mortgagee, having foreclosed, conveyed to third 
person, who agreed to reconvey to owner if owner paid mortgage loan, thereby acquired 
no interest in fire policy. Detroit Fire & Marine Ins. Co. v. Helms. (Ark.) . 
115(5)—Mortgagor ard mortgagee have insurable interest in mortgaged property. Jeffreys 
et al. v. Boston Ins. Co. et al. (N. C.) ae See — sad ean Sete : 1301 
115(5)—Mortgagee of automobile, independently of clause permitting insurance on mort- 
gagor’s neglect, is authorized to insure its interest as mortgagee. Commonwealth Ins. 
Co. v. Evans. (Tex.) ‘ Ratehivas sink aibi Soe ee 
§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—Annuitant had insurable interest in her own life. Hult v. Home Life Ins. Co. 655 
116(1)—Except where there are ties of blood or marriage, that one have “insurable 
interest’? in another’s life, expectation of advantage from continuance of insured’s life 
must be founded in contract between insured and beneficiary. Slade v. Life & Casualty 
Ins. Co. of Tennessee (N. C.) ¢ "1089 
§ 118. INSURANCE WITHOUT INTEREST. 
§ 119. - WAGERING POLICIES IN GENERAL. 
119—Accident policy issned on application of beneficiary not related by blood or marriage 
to insured held void as wagering contract, where beneficiary for two years took care 
of insured, 13 year old boy, who had left beneficiary and returned to his people six 
months before accidental death. Slade v. Life & Casualty Ins. Co. 
8 Ra Oe | 
§ 123. EXTINGUISHMENT OF POLICY. 
123—Insurer’s liability to mortgagee under collision policy becoming fixed, subsequent ex- 
tinction of mortgage debt, held not to relieve insurer of liability. Gattavara v. General 
Ins. Co. of America et al. (Wash.) : 1424 
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V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT. 


124—Insurer’s liability is determined by character of insurance contracts. For insurance 
contract to be on assessment plan, payments must in some degree depend on collection 
of assessments on persons holding similar contract. That accident policy made acceptance 
of premium optional, and, if premium were insufficient to meet association’s require 
ments, authorized association to call for difference, did not make it assessment company 
in issuing policy. Wollums v. Mutual Ben. Health & Accident Ass’n. (Mo.) 
124—Term “life insurance company” as defined in statutes, includes any corporation 
writing life insurance, whether with or without capital stock, and on whatever plan. 
National Mut. Ben. Ass’n. v. Aaron. (Tex.) 
124—“‘Insurance policy” is contract between insurer and insured in which insured | agrees to 
pay premium. Alliance Ins. Co. et al. v. City Realty Co. (U. ; 
§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. 
125(2)—V alidity and interpretation of life policy executed in sister state is governed by 
that state’s law. Moseley v. Victory Life Ins. Co. (Mo.) 
125(2)—Policies issued in Ohio where insured resided, payable in other states, ‘held Ohio 
contracts, though insured later moved to New York, where some policies were split up 
for convenience. Law of state where policies were delivered governs matters bearing 
on execution, interpretation, and validity. Subsequent payment of premiums elsewhere 
does not change rights of parties to have law of place of contract apply. United 
States Mortgage & Trust Co. v. Ruggles et al. (N. 
125(2)—Insurance policy, applied for and delivered in North Carolina, wherein premium 
was paid, held governed by North Carolina laws. Fountain & Herrington Inc. 
Mutual Life Ins. Co. of New York. (U. S.) 
§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 
127—Insured’s failure to disclose knowledge acquired between time of application and 
delivery of policy, that she had cancer of cervic, would void policy, notwithstanding 
policy did not stipulate for insured’s good health. Forrester v. Southland Life Ins. 
Co. (Tex.) 
127—Insurer is not liable for loss occurring ‘before attempted insurance, or where: property 
was not insured under terms of policy as nem aeaied written. Hulen v. American 
Central Ins. Co. (Tex.) ; : acta ; ial 
§ 128. EXECUTORY AGREEMENTS TO ‘INSURE. 
(1). In general. 
128(1)—Executory contract for insurance is unenforceable, unless containing all elements 
essential to contract of insurance. Where existing fire policy was canceled agreement 
with insurance agent, representing many companies, to write new policy on new location, 
held ineffective, where insured failed to specify company and agent, before loss, never 
designated particular company. Parol contract with agent representing many insurance 
companies is ineffective, unless particular company was specified by insured, or unless 
agent, before loss, designated particular company. Springfield Fire & Marine Ins. Co. 
v. Hubbs Johnson Motor Co. (Tex.) ; 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Agency authorized by insured to maintain specific amount of insurance could accept 
immediate cancellation of policies and issue new policies ny effective. Rose 
Inn Corporation v. National Union Fire Ins. Co. et al. (N. J.) .. ‘ 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—Application for insurance is not contract, but at most proposal to contract on 
certain terms, which insurance company may accept or reject. Where insurer submits 
amendment to application, there can be no contract unless insured accepts amendment. 
Prudential Ins. Co. of America v. Snyder et al. (N. Y 
130(1)—Principle that minds of parties must meet applies to insurance. Where party applies 
for insurance and there is acceptance on terms variant from those offered, it results 
in rejection of offer, but operates as counter offer, which, to render insuance effective 
must be accepted by insurer. Springfield Fire & Marine Ins. Co. v. Hubbs Johnson 
Motor Co. (Tex.) Newbee a eaitan eal rae . 
(4). Effect of delay. 
130(4)—Petition held insufficient to state action on theory of negligent delay in acting on 
application for insurance. Even if petition had been sufficient to present issue, 
whether insurer was negligent in acting on canteen for certificate held for jury, 
Mitchell v. American Mut. Ass’n. (Mo.) cucetes : Teas 1 
(6). Effect of acceptance and approval. 
130(6)—Application for life policy constitutes offer, resulting in contract when accepted 
by insurer. Lueck v. New York Life Ins. Co. (Minn.) 
$ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Parol contract to insure may be enforced in law. Parol contract to insure, to be 
valid and — must possess legal prerequisites of contract. Collins vy. Aétna 
Ins. Co. (Fla.) 
131(1)—Oral contract for accident insurance of character claimed, held prohibited by statute. 
That insurer’s general manager refused to sign application as approved solely because 
applicant had died, did not entitle beneficiary to recover in action on oral contract. 
Pralle v. Metropolitan Life Ins. Co. 
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131(1)—Contracts for temporary life insurance may be made either by oral or written 
coverage agreement, apart from statutory prohibition. Agreement in receipt construed 
with application held valid contract for temporary life insurance effective upon accep- 
tance of application by insurer at home office where full premium was paid. Cesare v. 
Metropolitan Life Ins. Co. (Mass.) 
131(1)—That insurance policy provides for continuance thereof merely by payment 
renewal —, does not make it oral contract. Jabin v. National Accident spe 
of New York. (Mo.) 
131(1)—Parol contracts to effect insurance by issu: ance of policy are enforceable. 
Fire & Marine Ins. Co. v. Hubbs Johnson Motor Co. (Tex.) 
131(1)Recovery may be had on oral contract of insurance or upon breach ‘of contract to 
insure. Neuberger v. Aid Ass’n. for Lutherans. 
§ 133. FORM AND REQUISITES OF POLICY. 
(3). Execution of policy. 
133(3)—Where life policy was signed, it was unnecessary that illustration sheet pasted 
we. poricy be signed to make it binding on insurer. Legare v. West Coast Life Ins. Co. 
(Calif. 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(2). Sufficiency and effect of delivery. 
136(2)—Delivery of policy held accomplished by insurer’s act of sending policy to agent 
for delivery to insured. That possession of policy, delivered by insurer to agent for 
delivery to insured, was transferred to beneficiary by unauthorized person, held imma- 
terial, as — insurer’s liability. Courdway v. People’s Mut. Life Ins. Co. of 
California. (Calif.) : 
136(2)—Insurance agent's handing ‘applicant signed fire policies on automobile accessories 
requiring cash premiums. held no delivery, where applicant immediately returned them 
until he could pay premiums. Jackson v. Petrie & McFarland. (La.) 
(4). Effect of condition as to delivery while insured 1s in good health. 
136(4)—Poliey stipulation requiring insured to be in sound health on date of delivery held 
“warranty” requiring unsound health to increase risk of loss to avoid policy. ‘That 
sickness existing when policy was delivered proved fatal established that sickness increased 
risk of loss. Life Ins. Co. of Virginia v. Newell. (Ala.) 
136(4)—Breach of insurance contract making certificate ineffective unless delivered to 
applicant in good health constitutes valid defense to claim on contract. National Aid 
Life Ass’n. v. Miller. (Texas.) erie east 
136(4)—Life policy did not require absolute ‘good health between date of application and 
date of delivery. That insured had operation after, application and before delivery 
of policy did not prevent recovery on policy, where insured had recovered when 
policy was delivered. American National ae Co. v. La Blue. (Tex.) 


136(4)—Under life policy provision requiring delivery of policy during lifetime and before 


consultation or treatment by physician since medical examination, life policy -held 
ineffective. De Roy v. New York Life Ins. Co. (U een 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—Mere writing and signing of fire policies on automobile accessories requiring cash 
premiums did not constitute insurance contract, where premiums were not paid. Jackson 
v. Petrie & McFarland. (La.) . ele : 
137(1)—-Provisions in application that policy should not take effect until insured received 
it and full first premium was paid held valid. Where full first premium was never paid, 
as required before delivery of policy by agent without power to modify or waive 
provisions thereof, there was no valid insurance contract. Curtis v. Prudential Ins. 
Co. of America. (U. S.) 
(4). Payment by note or " check. 
137(4)—As between insurer and insured, taking note will constitute payment of first 
premium where custom is for agent to be aieonerene for collection. Vierra v. New 
York Life Ins. Co. (Cal.) ; ; ‘ ee 
137(4)—Insurer’s acceptance of note constitutes “payment” within policy of provision 
that insurer will not be bound until premium is paid. Agent’s delivery of life 
policy to insured, and acceptance of insured’s note for first premium, constitutes 
completed contract. Insurer’s acceptance of part cash and note for first premium, 
prior to insured’s disability held ‘payment’ of premium. Kansas City Life Ins. 
Co. v. Hislip. (Okla.) 
137(4)—So far as insurer was concerned, first premium on life policy held paid when note 
to agent’ was given, where insurer er agent’s liability. New York oon Ins. Co. 
v. Silverstein. (U. Fees 
§ 138. VALIDITY IN “GENERAL. 
In general. 
138(1)—Contract between insured and insurance brokers for procuring insurance at lower 
rate held not invalid, absent showing of discrimination or violation of scheduled rates. 
Georgia Home Ins. Co. et al. v. Choctaw Cotton Oil Co. et al. (Okla.) 
(2). Discrimination between insurants. 
138(2)—Clause of life policy under which borrowers, on lapse of policy, where entitled 
only to amount of extended insurance which available net cash value would purchase, 
held not unenforceable as creating discrimination against borrowing policyholders. Neal 
v. Columbian Mut. Life Assur. Society. (Miss.) 
$ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
. In general. 
141(1)—Insurer’s agent could not waive stipulation of life policy requiring insured to be in 
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sound health; policy providing that it contained entire contract. Life Ins. Co. of 
Virginia v. Newell. (Ala.) ba 

141(1)—Knowledge of insured being seriously “sick is " equivalent of knowledge that he is 
not in sound health within life insurance contracts. Agent empowered to collect premiums 
and deliver policies cannot waive conditions to sound health in face of contractual 
stipulations to contrary. Bankers’ Credit Life Ins. Co. v. Ayres. (Ala.) 

141(1)—Insurer could not be heard to say deceased was not insured from time of applica- 
tion under facts. Vierra v. New York Life Ins. Co. (Cal.) ..... .. 648 

141(1)—Uncommunicated knowledge obtained after death of applicant by insurer’s super- 
intendent of agents could not be imputed to insurer as waiver of conditions making 
certificate void, if applicant was not in good health at time of issuance.- No basis for 
waiver of forfeiture of insurance certificate by estoppel existed where applicant had 
died before insurer received application. Mitchell v. American Mut. Ass’n. (Mo.) 1233 

141(1)—Provision not incorporated in application, prohibiting agent’s waiver, held not 
binding on insured prior to delivery of policy. Agent’s authorized delivery of policy, 
with knowledge of insured’s illness, constitutes waiver by insurer of provisions requir- 
ing delivery during insured’s good health. Heffron v. Aitna Life Ins. Co. (N. Y.) 

141(1)—Policy provision requiring policy to be delivered during insured’s good health is 
waived when insurer’s agent delivers policy knowing of insured’s illness. Brown v. 
John Hancock Mutual Life Ins. Co. (N. Y.) 

141(1)—That general agent of life insurer sent notices and wrote letter requesting paymenet 
of second premium held not to estop insurer to deny that policy was in force because 
not delivered and because first premium had not been paid. Union State Bank & Trust 
Co. v.. Northwestern Life Ins. Co. €U. Side icc ccccsceucanceas as ee 

(2). Payment of first premium. 

141(2)—Mere writing and signing insurance policies requiring cash premiums did not 
constitute extension of credit until policies were tendered applicant, necessitating notice 
before policies were marked “cancelled.” Jackson v. Petrie & McFarland. (La.) 

141(2)—Payment of full first premium and delivery of policy by agent without power to 
modify or waive premiums thereof held not waived by his collection of weekly install- 
ments. Notice that second premium was due held not waiver of conditions that full 
first premium be paid and policy delivered to insured. Curtis v. Prudential Ins. 
Co. of America. (U. S.) Su eneaie dtaaes segura neces wits ....1164 


(3). By acknowledgement of receipt of premium. 
141(3)—Recital in life policy held to acknowledge receipt of first year’s premium, including 
insurer denying pavment so far as binding effect of policy is concerned. Kansas City 
Life Ins. Co. v. Hislip. (Okla.) ; ‘ ‘ 937 
(4). Estoppel of insured. 
141(4)-—Insured’s failure to read fire policy describing automobile as new one when 
insured applied for insurance on used automobile did not relieve insurer of liability. 
General Finance Co. of Louisiana, Inc. v. Universal Automobile Ins. Co. (La.) 1112 
§ 143. REFORMATION. 
(1). Grounds of reformation in general. 
143(1)—After insured’s death and destruction of property by fire, policy issued by mutual 
insurance company could not be reformed to protect owners of property at time of fire. 
Engel et al. v. State Mut. ‘Rodded Fire Ins. Co. of Michigan et al. (Mich.) 
143(1)—Court cannot reform plain insurance policy or make new contract for parties. 
Johnson v. National Life & Accident Ins. Co. (Mich.) 
143(1)—Policy which, through insurer’s fault, does not cover person or property intended, 
may be reformed. Heath Delivery Service, Inc., v. Michigan Mut. Liability Co. 
(Mich.) 1402 
143(1)—Where only agreement respecting fire insurance made was one embodied in written 
instrument sought to be reformed, there could be reformation. Security Ins. Co. 
v. Davis. (Tex.) 1049 


(3). Fraud and mistake in general. 
143(3)—Ejither mistake or fraud is ground for reforming insurance policy. Heath Delivery 
Service, Inc., v. Michigan Mut. Liability Co. (Mich.) "1402 
143(3)—Where policy reciting payment of premium together with note, contains provision 
that policy becomes inoperative on nonpayment of note, presumption of payment raised 
by recital is rebuttable. As to person named in loss payable clause, recital of pavment 
in fire policy may be contradicted by insurer. Finney v. American Central Ins. Co. (Mo.) 
143(3)—Insurance contract may be reformed to speck real agreement of parties when 
failure to do so is due to fraud or mutual mistake. Huey v.. American National 


Ins. Co. (Tex.) 


(7). Necessity of reformation. 
143(7)—Where facts necessary to reformation of automobile liability policy were pleaded and 
proved, judgment for recovery of money thereunder without formal decree of reformation 
was proper. Logue v. Duchene (State Farm Mutual Automobile Ins. Co., Garnishee) 
(Minn.) 1406 
143(7)—Where fire seis does not contain terms of contract originally entered into, 
suit must either be brought on what was contract or policy reformed in equity 
Kramer v. Western Assurance Co. (N. J.) .... Ra acente ta ieealedes j . 351 
143(7)—Court may render judgment in accordance with true "insurance contract as proven 
without reforming it. Where court renders judgment in accordance with true contract 
as proven without reforming it, judgment should be for amount due under contract 
proven. Huey v. American National Ins. Co. (Tex.) 
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(8)—Right to reformation. 
143(8)—Where theft occurred four days after delivery of policy, insured’s failure to read 
policy insuring used car as new one did not amount to laches barring reformation. 
General Finance Co. of Louisiana, Inc. v. Universal Automobile Ins. Co. (La.) .....1112 
143(8)-—Insured’s failure to read policy does not necessarily prevent reformation, as on 
ground of mutual mistake. Insured’s mere failure to check vehicles listed in policy, 
from which two vehicles were omitteed, held not to prevent reformation on ground of 
mutual mistake. Heath Delivery Service, Inc., v. Michigan Mut. Liability Co. (Mich.).1402 
143(8)—Husband’s request to agent for fire insurance did not amount to false statement 
respecting ownership as respects wife’s right to reformation of policy in her favor. St. 
Paul Fire & Marine Ins. Co. v. Culwell et al. (Tex.) 
$ 144. MODIFICATION. 
(1). In general. 
144(1)—Modification of insurance contract is governed by rules applicable to contracts 
generally, and same elements are essential to validity thereof. Public liability policy 
held not modified, where rider excluding liability for certain losses never reached 
insured, though such failure was due to mistake of latter’s employee. Burden was on 
liability insurer to ascertain that rider excluding liability for certain losses actually 
reached insured. Retention of rider, excluding liability for certain losses in insured’s 
office, did not estop insured to deny validity thereof on ground of silence or acquies- 
cence, in absence of knowledge by insured of its receipt. American Building Main- 
tenance Co. v. Indemnity Co. of North America. (Cal.) 
(2). Powers of agents or brokers. 
144(2)—Generally, change made in fire policy by agent acting within scope of author- 
ity from insured is binding, though no notice thereof is given insured. Georgia 
Home Ins. Co. et al. v. Choctaw Cotton Oil Co. et al. (Okla.) 
§. 145. RENEWAL. 
(1). In general. 
145(1)—Letter signed by insurer’s secretary, promising to make change ‘“‘when we 
renew these policies’ was not promise to renew policies, since “when” might 


mean “if” or ‘provided’. Dohlin et al. v. Dwelling House Mut. Ins. Co. of 
Lincoln. (Nebr.) 


145(1)—Where policy has be 
against another building for different amount is not “‘renewal” of old policy, notwith- 
standing parties so designated. 
Motor Co. (Tex.) 
(2). Powers of agents. 
145(2)—Insurance agent’s promise to renew policies when they expired would not necessarily 
bind insurer, since agent undertaking to act for assured is assured’s rather than 


insurer’s, agent as to such acts. Dohlin et al. v. Dwelling House Ins. Co. of 
Lincoln. (Nebr.) . 


(3). Payment of premium. 
145(3)—-Insured held entitled to rely on liability policy as expressing parties’ mutual 
understanding as to losses covered, though particular liability was covered through 
error of insurer’s employee; such error being merely unilateral mistake. American 
Building Maintenance Co. v. Indemnity Ins. Co. of North America. (Cal.).. ‘ 
145(3)—Unauthorized charging and billing of insured for premium by agent’s bookkeeper, 
and acceptance of check by bookkeeper after insured’s death, held not to extend life 
of accident policy renewable only by issuance of receipt by agent after payment of 
premium in cash. Burch v. Provident Life & Accident Ins. Co. (Mo.) .... S45 403 
145(3)—Insured’s failure to pay premiums when due under 12 months’ policy giving right 
of renewal from year to year resulted in lapse, though insurer had previously 
accepted payments after anniversary. Smith vy. Massachusetts Acc. Co. (N. Y.)....1367 


(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Insurance contract is contained within four corners of policy into which is merged 
negotiations leading up to its issuance. Brotherhood Ins. Co. v. Harris. (Ala.) ...... 562 
146(1)—Construction of parties is entitled to great weight in correct interpretation of life 
policy. Unambiguous life policy must be enforced according to its terms. Craig et al. 
v. Golden Rule Life Ins. Co. (Ark.) wine ets ; 
146(1)—Insurance policies are written contract governed by same rules as contracts gen- 
—. American Building Maintenance Co. v. Indemnity Ins. Co. of North America. 
(Cal.) 


.1145 
146(1) parties. 


1i45 


26 


Court cannot reform plain insurance policy or make new contract for 


Johnson v. National Life & Accident Ins. Co. (Mich.) 


rake eee 

146(1)—Parties may execute binding insurance contract which, however stringent it may 
be, will be enforced unless opposed to public policy or statute. New Amsterdam 
Casualty Co. v. Perryman. (Miss.) ; 

146(1)—Where several provisions in policy are ambiguous and antagonistic to each other, 
provisions first expressed will govern those following. Caine v. Physicians’ Indemnity 
Co. of America. (Mo.) 1340 

146(1)—Insurance policy should be construed with view to arriving at parties’ intent. 
Taylor v. Prudential Ins. Co. of America. (N. Y.) 

146(1)—Intention of parties to fire insurance contract is paramount. 
Qhio Farmers Ins. Co. of LeRoy, Ohio. (N. Y.) 
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146(1)—In construing policy issued to taxicab owner, purpose of statute requiring security, 
which was intended as protection to public must be kept in mind. Sandolovich v. 
United States Fidelity & Guaranty Co. (N. Y.) .. 846 
146(1)-—Auto indemnity policy to rental agency for benefit of its customers should b 
given reasonable construction without undue extension or restriction. General Casualty 
& Surety Co. v. Stevens et al. (Ohio.) ; : = aca a ’ 1411 
146(1)—It is duty of court to enforce accident insurance contract as actually made by 
parties. Lemmon v. Massachusetts Protective Ass’n. Inc. of Worcester, Mass. (Okla.) 376 
146(1)—Insurance policy must be interpreted to give effect to mutual intention of parties, 
as it existed when contract was executed. All provisions of insurance policy must be 
construed together, and intention of parties ascertained from language of policy alone, 
if possible. Hemmer Miller Development Co. v. Hudson Ins. Co. of New York. (S. D.) 120 
146(1)—Where language of accident policy is free from reasonable doubt, court must 
enforce it as written. Inman v. Life & Casualty Ins. Co. (Tenn.) 1372 
146(1)—Insurance policy is contract, and, in construing it, same rules of law will be 
applied as in case of other contracts. Hulen v. American Central Ins. Co. (Tex.) 1049 
146(1)—Court must interpret accident policy according to established rules of law. Kemper 
v. Policy & Firemen’s Ins. Ass’n. (Tex.) ; 7 ; 1091 
146(1)—Construction of life policy, as understood by insured and agreed to by insurer, 
is entitled to great weight. New York Life Ins. Co. v. Tolbert. (U. S.) 1161 
146(1)—Contract of insurance, like other contracts, should be construed according to sense 
and meaning of terms used. Terms of insurance policy, if policy is ambiguous, are to 
be taken in their plain, ordinary, and popular sense. Gorman v. Fidelity & Casualty 
Co. of New York. (U. S.) ; : : 1319 
146(1)—After court’s interpretation of fire policy, subsequent policy containing substan- 
tially same language must be construed as made with interpretation placed on language 
by parties. Southern Home Ins. Co. of the Carolinas v. Bowers. (Va.) ; . 789 
(2). Language of policy. 
146(2)—Insurance contract must be construed according to plain, popular meaning of terms 
used by parties. Lemmon v. Massachusetts Protective Ass’n. Inc. of Worcester, 
Mass. (Okla.) an acest ai a Klean ; 
146(2)—There is no ground for construction where policy fixes clear measure of disability. 
Prudential Ins. Co. of America v. Wolfe. (U. S.) 
146(2)—In construing insurance policies, courts should give words used therein their 
ordinary and popular meaning. Paist v. AStna Life Ins. Co. (U. S.) 
(3). Liberal or strict construction. z 
146(3)—Rule of strict construction against insurer cannot obtain, unless there exists some 
reasonable basis for doubt. Moore v. Bankers’ Credit Life Ins. Co. (Ala.) 16 
146(3)—-Where ambiguities appear in insurance policy susceptible of more than one reason- 
able construction, one most favorable to insured and giving life to policy should be 
adopted. Franklin Fire Ins. Co. v. Butts et al. (Ark.) 96 
146(3)—Fire insurance policies must be construed most strongly against insurer. Mechanics 
Ins. Co. et al. v. Inter Southern Life Ins. Co. (Ark.) 5 oe 
146(3)—Obvious departures from policy’s terms cannot be disregarded, notwithstanding rule 
requiring liberal construction to favor insured. Walker v. Mechanics Ins. Co. of 
Philadelphia. (Cal.) : : BS cule 7 762 
146(3)—-Ambiguities in policy must be construed against insurer. Bachman v. Independence 
Indemnity Co. (Cal.) 1108 
146(3)—-All_ uncertainties and ambiguities in insurance policy must be resolved acainst 
insurer. American Building Maintenance Co. v. Indemnity Ins. Co. of North America. 
(Cal.) 1145 
146(3)—Fire policy must be construed most strongly against insurer. Danels v. Farm 
Property Mut. Ins. Ass’n. of Des Moines. (Ta.)_ . 330 
146(3)—Stipulation in accident insurance certificate, if ambiguous, must be construed in 
faver of insured. Carpenter v. Towa Business Men’s Ass'n. (Ta.) 1080 
146(3)—Generally, policy should be construed in favor of insured so as not to defeat 
indemnity intended by both parties. Language of policy is to be construed so as to 
effectuate the insurance and not to.defeat it. Ambiguous expressions in policy are to 
be construed. in insured’s favor. Insurance contracts will be construed strictly against 
and liberally in favor of insured. Life & Casualty Ins. Co. of Tennessee v. Metcalf. 
suai case of uncertainty, fire policies will be construed most strongly against 
insurers. Miracle v. New York Underwriters .Ins. Co. (Ky.) 763 
146(3)—In doubtful case, insurance contract is interpreted against one contracting 
obligation. Ree v. Fidelity & Guaranty Fire Corporation of Baltimore, Md. (TLa.) 
146(3)—In construing policies clauses favoring insured dominate those for insurer’s benefit. 
Kipkey v. Casualty Assn. of America. (Mich.) ; ; 191 
146(3)—If language in fire policy calls for construction, it should be constructed in 
insured’s favor. School Dist. No. 7 Keller Tp. v. Farmers Mutual Fire Ins. Co. of 
Dowagaic, Mich. (Mich.) ‘ , Sees 
146(3)—Accident policies, using chosen language and apt terms to avoid liability under 
circumstances specified, are construed strictly against insurer. New Amsterdam Cas 
ualty Co. v. Perryman. (Miss.) : 1338 
146(3)—Ambiguous insurance contract must be given that construction most favorable to 
insured. Daly v. Sovereign Camp W. O. W. (Mo.) SA lel a arate «« 4 
146(3)—Policy must be construed liberally in assured’s favor and against insurer. Policy 
must be so construed, if possible, as not to defeat claim to indemnity. Ransom v. 
Potomac Ins. Co. of District of Columbia. (Mo.) ot wwe sake a ay Gta 1021 
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146(3)—In resolving ambiguity in policy, constructions most favorable and giving greater 
indemnity to insured will prevail. Caine v. Physicians’ Indemnity Co. ot America. 
(Mo.) ; ; eee ‘ 

146(3)—Provisions in policy prepared by insurer will be construed most strongly against 
insurer. Woodring v. Commercial Casualty Ins. Co. of Newark, N. J. (Neb.) 3 

146(3)—To make void a fire policy, language of provision relied on must be free from 
ambiguity. Baum v. North River Ins. Co. (N. C.) 

146(3)—Construction of ambiguous policy favoring insured must be adopted. “Washington 
Theatre Co. Inc. v. Hartford Accident & Indemnity Co. (N. 

146(3)—Provisions in insurance contracts creating forfeitures are construed most strongly 
against the insurer. Provision giving rise to ambiguity in insurance contract should 
be construed most strongly against insurer. Kissinger v. North American Union 
Life Assur. Soc. (N. J.) ... 

146(3)—Accident policy provision limiting or defeating liability is not construed most 
strongly against insurer unless provision is ambiguous or susceptible of meaning 
insured seeks to attribute to it. Runyon v. Monarch Accident Ins. Co. (N 

146(3)—Rule requiring construction of policy more strongly against insurer applies only 
where langauage is ambiguous. Taylor v. Prudential Ins. Co. of America. (N 

146(3)—Conditions in life policy should be construed strictly against party for whose benefit 
they were reserved. Bernstein v. Metropolitan Life Ins. Co. (N. Y.) 

146(3)—Indemnity policy, if ambiguous, must be construed against assurer. Lavine v. 
Indemnity Ins. Co. of North America. (N. Y.) 1121 

146(3)—Any ambiguities in insurance policies are to be resolved in favor of 
Whitlock v. United States Inter-Insurance Ass’n. (Ore.) 

146(3)—Clauses of automobile collision policy must be construed most favorably to insured. 
Schreck et al. v. Standard Accident Ins. Co. (Pa.) 

146(3)—Policy should be construed most strongly against insurer. 
Security Mut. Casualty Co. (Pa.) 

146(3)—Forfeitures of insurance contracts are not favored. 
Assur. of London et al. (S. C.) 

146(3)—Rule that insurance policy is to be construed liberally for insured and strictly 
against insurer does not permit court to make forced construction or new contract. 
Hemmer Miller Development Co. v. Hudson Ins. Co. of New York. (S. D.) 

146(3)—If language of proof of disability clause is ambiguous respecting its application to 
future premiums’ or company’s monthly payments, insured receives benefit of doubt. 
Hall v. Acacia Mutual Life Ass’n. (Tenn.) 


146(3)—Insurance policies must be construed in insured’s favor only where they contain 
doubtful, ambiguous, or conflicting provisions when naturally interpreted. Court cannot 
distort definite covenants plainly expressed so as to include risk clearly excluded by 
insurance contract. Northwestern Casualty & Surety Co. v. Barzune. (Tex.) 
146(3) Law abhors forfeiture of insurance policies. National Mut. Ben. Ass’n. v. 
146(3) ~Ambiguous language of life policy must be construed most strongly against insurer. 
Americ an National Ins. Co. v. La Blue. (Tex.) ...... 982 
146(3)—Accident policy must be construed as strictly as its language will reasonably permit 
against insurer. Kemper v. Policy & Firemen’s Ins. Ass’n. (Tex.) : .. 1091 
146(3)—Application made part of life policy, having been prepared by insurer, if such 
interpretation is necessary and consistent with meee thereof. Pacific Mutual Life 
Ins. Co. v. Cunningham et al. (U. S.) .... ; 873 


Aarons. 


146(3)—Public liability policy issued to motor carrier wnilier act regulating operation “el 
motor carriers should receive liberal construction in favor of public. Allen 
American Fidelity & Casualty Co. (U. , 1106 

146(3)—Where life policy is ambiguous, law gives insured benefit of most ‘favorable con- 
struction. New York Life Ins. Co. v. Gustafson. (U. S.) Serta cad 1175 

146(3)—-Where insurance policy is reasonably susceptible of two constructions, construction 
most favorable to insured should ordinarily be adopted. Gorman v. Fidelity & Cas- 
ualty Co. of New York. (U. S.) ; 

(4). Standard policy. 

146(4)—New York Standard form of fire policy having been adopted, policy could not be 
construed liberally in favor of insured. Buccola v. National Fire Ins. Co. of Hart- 
ford, Conn. (La.) ; 

146(4)—Insurance Code held to eeniiete adoption of New York standard form of 


fire policy, as existing and construed, except as modified by Code. Mayfield et al v. 
North River Ins. Co. of New York. (Nebr.) 


146(4)—When policy is in standard form, it will not be construed more strongly against 
party preparing it. Kramer v. Western Assurance Co. Ca. 3.) 


§$ 147. WHAT LAW GOVERNS. 
(2). Place of contract. 


147(2)—Validity and interpretation of life policy executed in sister state is governed by that 
state’s law. Moseley v. Victory Life Ins. Co. (Mo.) 


§ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. 


149—What is written in 5 nme policy controls what is printed. Legare v. West Coast 
Life Ins. Co. (Calif. 


149—Greater effect must be given inserted written words than printed vert of insurance 
contract. Globe & Rutgers’ Fire Ins. Co. v. Cities Service Co. (U 
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§ 150. MATTER ON MARGIN OR SLIP ATTACHED TO POLICY. 
150—Indorsements on insurance policy form part thereof, and policy, with indorsements or 
riders thereon, must be construed as a whole. Franklin Fire Ins. Co. v. Butts et al. 
(Ark.) ; 96 
150—Insurer’s rights are not altered by insured’s failure to attach agreed indorsement 
to policy, to which insured has access. Maryland Casualty Ins. Co. v. Beebe. (U. S.).1067 
§ 151. CONSTRUING POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—Employee’s certificate was only a recitation of his right of group insurance contract; 
but contract consisted of policy issued to employer and application therefor. Thull v. 
Equitable Life Assur. Soc. (Ohio.) 
(2) Charter and by-laws. 
151(2)—Insured’s administrator suing on fire policy consisting of policy proper and copies 
of application and by-laws, held not entitled to deny that application was integral part 
of policy. Haney v. Farmers’ Alliance Ins. Co. et al. (Kan.) 
151(2)—Insured’s application for $5,000 policy used by insurer without authorization in 
application for subsequent $10,000 policy held not part of later policy. ‘Amendment 
forms,” intended to make application for former policy apply to present policy, did not 
have that effect where not attached to policy, whether or not they were signed by 
insured.: Fidelity Title & Trust Co. et al. v. Metropolitan Life Ins. Co. (Penn.) .... 
151(2)—Under statute, application, questions, and_answers, unless copy thereof accompanies 
insurance contract, are excluded therefrom. Under statute, statutory requirement that 
copy of application, questions, and answers accompany insurance contract is inapplicable 
to company writing life insurance on assessment or natural premium plan. National 
Aid Life Ass’n. v. Miller. (Texas.) 505 
151(2)—As regards conflict between policy and application, life insurance policy, not 
including application, alone embodies contract of parties. Where recitals in application 
for life policy conflict with provisions of policy itself, policy rather than re 
then controls. New York Life Ins. Co. v. Tolbert. (U. S.) ......... .1161 


§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR ‘RULES OF 
INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—By-laws to which insured’s signature was appended held part of contract of mutual 
insurance, whether or not signature was made at insured’s direction. a v. Farmers’ 
Alliance Ins. Co. et al. (Kan.) .. 
152(1)—Although insured agreed in application for membership that mutual association’ 
by-laws should become part of contract, association could not predicate defenses on 
by-laws not contained in certificate issued to insured. Southern Travelers’ Ass'n. v. 
Cole. (Tex.) 
(2). Effect of ‘change or amendment of charter or by- laws. 
152(2)—Insured, becoming members of mutual windsorm insurance company under charter 
authorizing amendment of by-laws, held not bound by subsequent amendment to by-law. 
Partridge et al. v. Michigan Mut. Windstorm Ins. Co. (Mich.) 534 
152(2)—Application, which was made part of indemnity policy, must be read therewith. 
Lavine v. Indemnity Ins. Co. of North America. (N. Y.) ... oe 1121 
(3). Statutes and ordinances. 
152(3)—Applicable statute is considered as part of every insurance contract with paramount 
force in case of conflict with policy. Horn v. Atlas Assur. Co. (Ky.) ne 523 
152(3)—Provision in Insurance Code relating to misrepresentation or warranty must be 
regarded, in legal effect, as incorporated in fire policy. Mayfield et al. v. North 
River Ins. Co. of New York. (Nebr.) 
152(3)—-Standard fire policy provisions regarding other insurance, increase of hazard, unoccu- 
pancy, and waiver, held valid. Standard fire policy provisions must be enforced, unless 
waived ,as provided in policy. Johnson v. AStna Ins. Co. of Hartford, Conn. (N. C.) 110 
152(3)—Statutes governing insurance contracts become part of insurance contract. Occi- 
dental Life Ins. Co. v. Jamora. (Tex.) 735 
152(3)—Law imputes to liability policy provision statute requires to be inserted whether 
insurer voluntarily inserted provision or not. Drewek v. Milwaukee Automobile Ins. 
Co. (Wis.) ..1140 
§ 152%. —————— 
152%4—Person receiving policy from mutual fire insurance association held bound by con- 
stitution of association and considered to have signed constitution. Springfield Tp. 
Mut. Fire Ins. Ass’n. v. Foster et ux. (Ohio.) 
§ 153. USAGES OF BUSINESS. 
153—Attachment of consistent “loss payable clause” to three policies sued on with knowledge 
of chattel mortgage, is insufficient to show custom adverse to normal effect of such 
clause. Sun Insurance Office v. Scott. (U. S.) 
$ 155. EVIDENCE TO AID CONSTRUCTION. 
155—Evidence disclosing insured’s inability to write held insufficient to establish that 
signature on application made part of fire policy was not his. Haney v. Farmers’ 
Alliance Ins. Co. et al. (Kan.) 
155—Term ‘“‘automobile’”’ is seats to have been used in indemnity provision of accident 
ney in its common, general, and popular sense, in absence of proof to the contrary. 
& Casualty Ins. Co. of Tennessee v. Metcalf. (Ky.) 
on eae not be supposed that parties contemplated policy stipulation which would 
become operative so seldom that they might almost as well have omitted it. That 
premium was small did not necessarily indicate that policy did not contemplate exten- 
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sive undertaking; legal and unambiguous policy being law ase. Mz v. 
Metropolitan Life Ins. Co. (La.) . 918 
—Evidence held to support finding that automobile liability policy was intended to 
insure owner against hability and not mortgagee named in — Logue v. Duchene 
(State Farm Mutual Automobile Ins. Co., Garnishee). (Minn.) ce . 1406 

§ 156. PRACTICE TO CONTRACT AND RELATIONS BETWEEN THEM. 

(1). In general. 

156(1)—Beneficiaries in life policy must stand in shoes of insured, and will be bound by 
terms of policy issued. Craig et al. v. Golden Rule Life Ins. Co. (Ark.) ... hes. we 

§ 158. SUBJECTS OF MARINE INSURANCE. 

%. 959: IN GENERAL. 

159—Policy on printed hull insurance form, with words “towage and trip expenses’ sub- 
stituted for ‘Body, tackle, * * * and other furnishings’ did not cover barge. Policy 
covering trip expenses of barge held not to cover purchase of equipment ordered by 
dock company, even if made on insured’s behalf. Globe & Rutgers Fire Ins. Co. v. 
Cities Service Co. (U. S.) .... ; cee eae 

§ 161. PROPERTY COVERED BY INSU RANCE> ‘AGAINST FIRE OR OTHER 

CAUSE OF LOSS. 

§ 165. —— DESCRIPTION OF LOCATION. 

165—Property destroyed being otherwise sufficiently identified in fire policy and clearly 
designated by proof, error in further description respecting addition in which located 
did not preclude recovery. National Fire Ins. Co. of Hartford v. Tennessee Land Co. 
(Ala.) . 998 

165—Rider attached to policy ‘held not to cover goods located at place ‘fire “actually occurred, 
when such place was not mentioned in rider. Fidelity Phoenix Fire Ins. Co. v. 
Cohn-Hall-Marx Co. (N. J.) ree Ay eee Brae x 1029 

S 175. COMMENCEMENT OF RISK. 

175—Life insurance policy, though never actually delivered to insured, held effective from 
date of application, under facts showing substantial compliance with requirement for 
cash payment of premium at time of application. Lueck v. New York Life Ins. Co. 
(Minn.) 

175—Where applicant for life policy at time of signing of application paid first premium 
in cash and was subsequently found to be acceptable risk, policy held in force from 
date of application. Fortin v. New York Life Ins. Co. (Minn.) ... sahive sath ae haek 
Clause in policy covering after-acquired rolling stock, held to insure after-acquired 
gare from date of acquirement on insured’s reporting acquirement within pre- 
scribed time, and tendering premium. Hulen v. American Central Ins. Co. (Tex.) 1055 

175—Life policy provisions fixing effective date of policy and due dates of premiums held 
controlling, though application provided policy should not take effect until delivery 
and payment of first premium, and alleged belated first payment did not postpone 
subsequent due dates as to prevent lapse, especially where insured obtained lower rate 
because of earlier effective date. New York Life Ins. Co. v. Silverstein. (U. ; 

§ 176. TERM AND DURATION OF RISK. 

§ 177. —— TERM FIXED BY POLICY IN GENERAL. 

177—Irrespective of codal article, contracting parties can, stipulate for performance of 
contract by agreed hour on certain day, and law will take cognizance of: fractions 
of day in such case. Policy, providing for commencement and ending at noon and 
for grace period of five days, lapsed for — at noon rather than 6 P. M. 
Richardson v. American National Ins. Co. (La.) pian s winks hd : 
-Fire policies expire according to their terms. Dohlin et ‘al. v. ne House Mut. 
Ins. Co. of Lincoln. (Nebr.) “ies ; 

7—Employee, whether temporarily or permans tly discharged, ‘held not " protected “by 

group insurance policy which did not differentiate between temporary and permanent 
discharge. Failure of employer to take steps to keep group insurance policy in force 
during employee’s lay off held not chargeable to insurer. Since employee’s certificate 
apprised him that discharge ended group insurance in his favor, neither employer nor 
insurer had duty to notify him that he was not covered by insurance after he was 
discharged. Thull v. Equitable Life Assur. Soc. (Ohio.) Reh orec oth: Sen Ses ees 
Where it was determined that accident insurance policy expired on specific date, no 
liability could arise thereafter under contract based on accident occurring subsequent 
to expiration date. Accident to insured resulting in death held not within terms of 
accident policy, though accident causing death occurred within 26 weeks from different 
accident suffered during life of policy, and within its terms. Gorman v. Fidelity & 
Casualty Co. of New York. (U. S.) ‘ 1319 

§ 179%. LOANS ON POLICIES. 

179%4—Insurance company making loan on paid-up policy has no greater privileges than 
banks and other money lending agencies, as regards application of dividends to loan. 
Mutual insurance company lending money on paid-up policy held bound to protect 
insured’s rights by applying dividend in its possession to insured’s advantage. Can- 
cellation of paid-up life policy by mutual insurance company lending money thereon 
held not sustainable where insurer, when notifying insured of accrued interest and 
impending cancellation, failed to deduct dividend or inform insured of cash surrender 
value. Northwestern Mutual Life Ins. Co. v. Barker’s Ex’x. (Ky.) . 


VI. Premiums, Dues and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. 
180—Payment of wee is of essence of insurance contracts. Pacific Mutual Life Ins. 
Co. v. Watson. (Ala.) 
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§ 182. PERSONS LIABLE FOR PREMIUMS. 

182—Provision of mortgage clause of fire policy, “provided that in case the mortgagor * * * 
shall neglect to pay any premium * * * mortgagee * * * shall on demand pay the 
same” creates covenant on mortgagee’s part. Covenant of mortgagee in mortgage clause 


of fire policy to pay premium extends only to es interest. Stoddart et al. v. 
Black et al. (Kan.) ata 


§ 186. PAYMENT OF PREMIUMS. 
(2). Time of payment. : 
186(2)—Where policy provided that Ist of month was due date of monthly premiums on 
life policy allowing twenty days’ grace, policy delivered on October 10, 1929, held 
forfeited for nonpayment of June premium at time of insured’s death on June 29, 1930, 
Craig et al. v. Golden Rule Life Ins. Co. (Ark.) 
186(2)—That life policy. making premiums payable annually on anniversaries of its date 
was not delivered, nor first premium paid, until later date, did not postpone time for 
payment of subsequent premiums. Weller v. Manufacturers’ Life Ins. Co. (Mich.) 
186(2)—In absence. of express or implied agreement to contrary, maturity of premiums on 
life policy must be reckoned from date when policy becomes effective, regardless of 
dates specified in policy. Dougherty v. Mutual Life Ins. Co. of New York. (Mo.) 
186(2)—Life policy provisions fixing effective date of policy and due dates of premiums 
held controlling, though application provided policy should not take effect until delivery 
and payment of first premium, and alleged belated first payment did not postpone 
subsequent due dates so as to prevent lapse, especially where insured obtained lower 
rate because of earlier effective date. New York Life Ins. Co. v. Silverstein. (U. S.) 
186(2)——Statute giving grace period for payment of life insurance premiums after first 
year refers to years which by contract follow dates of policy and of premium payments. 
It is competent for parties to life insurance contract to agree upon dates of policy and 
of premium payments. Provision in life policy fixing effective date and fixing same 
date as due date of annual premiums held controlling, as against conflicting provision in 
application, in determining whether policy was in force at imsured’s death. New York 
Life Ins. Co. v. Tolbert. (U. S.) 
3). Payment to agent or broker. 
186(3)—Insured may discharge obligation to pay premium by paying agent, but insured’s 
obligation is to insurer. Where agent personally extending credit to insured fails to 
remit insurer’s portion of premium and agency is terminated, insurer had valid claim 
against both insured and agent. Where insurer cannot obtain its portion of premium 
from agent who has personally extended credit to insured, insurer may take charge of 
agent’s premium account. If insurance agent personally extending credit to insured 
pays amount due insurer, agent may collect premium and reimburse himself from 
proceeds. Alliance Ins. Co. et al. v. City Realty Co. (U. S.) 
(5). Payment by note. 
186(5)—Acceptance of note for premium without contemplating release or discharge except 
y payment constitutes — of premium covered —— Fidelity Mutual Life 
Ins. Co. v. Hembree. (Ky. ee 
186(5)—Insurer may demand ais of annual premium in cash, or to waive payment ‘and 
accept notes or other thing of value. Kansas City Life Ins. Co. v. Hislip. (Okla.) 
$§ 188. ACTIONS FOR PREMIUMS. 
(2). Pleading and evidence. 
188(2)—In insurer’s action to recover premiums, evidence disclosed part of money insured 
paid agent was improperly retained by agent, and part was properly retained for 
Coad premium for other company. American Employers’ Ins. Co. v. Hyman. (La.) 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(5). Avoidance or forfeiture of policy. 
198(5)—Insured who successfully defended insurer's action for premium by proving estoppel 
of insurer to deny broker’s payment thereof could not recover that part of premium 
paid to.his broker covering period follawing receipt of insurer’s cancellation notwith- 
standing insured obtained other insurance. New Amsterdam Casualty Co. v. Beren. 
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“) 
198(5)—No part of premium is recoverable if fire policy is rendered void through insured’s 
conduct or through his voluntary breach of policy. Edward G. Budd Building & 
Loan Ass’n. v. Insella. (Pa.) ; HES Sts satu vial Leelee mai 


VII. Assignment or Other Transfer of Policy. 


§ 199. ASSIGNABILITY OF POLICIES. 

199—Fire policies are not assignable. Central Union Bank of South Carolina v. New York 
Underwriters Ins. Co. (U. S. 

$ 207. CONSENT OF INSURER. 

(1). Necessity of consent. 

207(1)—In absence of restriction in fire policy or mortgage clause itself, mortgagee held 
entitled, without consent of insurer, to transfer rights under fire policy, along with 
mortgage dst — Union Bank of South Carolina v. New York Underwriters’ 
ns. Co 

§ 211. DELIVERY AND ACCEPTANCE OF ASSIGNMENT. 

211—Irrespective of life policy provision for filing written assignment with insurer, there 
may be valid transfer of title as between parties, by delivery. Donahue v. New York 
Life Ins. Co. (N. Y.) 

§ 213. CONSTRUCTION OF ASSIGNMENT. 


213—Dividends and other benefits accrued or to accrue pass by assignment of life policy. 
Northwestern Mutual Life Ins. Co. v. Barker’s Ex’x. (Ky. 
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§ 215 TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 

215—Assignment of mortgage held not to transfer insurance on mortgaged property where 
aa clause was not for benefit of assignee. Franklin Fire Ins. Co. v. Butts et ai 

r 

215—Insurance contract is personal and does not run with property insured. Hartford Fire 
Ins. Co. v. Landreneau et al. (La.) Re 1286 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 

§ 222. —— TRANSFER AS COLLATERAL SECURITY. 

222—Assignment of life policy as collateral security, signed by insured’s wife as beneficiary, 
held valid for full amount due at time of insured’s death, where indebtedness exceeded 
amount of policy. Beneficiary who voluntarily signed assignment of husband’s life 
policy as collateral security held estopped from denying assignee’s right to proceeds 
after husband’s death. Andrew v. Bankers Life Ins. Co. et al. (Ta.) 

222—Mortgagee, having life policy as partial security for debt, could collect cash surrender 
value thereof on default after foreclosure without suit for deficiency judgment. Mort- 
gagee having foreclosed mortgage held entitled to cash surrender value of life policy 
given as security, as against contention it elected to take property. Mortgagor could 
recover excess of cash surrender value of life policy given as collateral security for 
mortgage debt over deficiency due on mortgage debt. McGimpsey v. Security Building 
& Loan Assn. (N. J.) 

222—In absence of express contrary “restriction, assignment of rights under ‘fire policy, 
as pledge or otherwise as security for debt, is valid. Mortgagee may transfer with his 
debt such rights as arise from pledge of fire policy with him giving assignee of mort- 
agee right to enforce same. Central Union Bank of South Carolina v. New York 
Cadecwuiaes Ins. Co. (U. S.) 


VIL. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL. 

228—Suit to cancel life policy could be maintained during contestable period after insured’s 
death, where petition alleged no action at law was pending on policy. Mississippi 
Valley Life Ins. Co. v. Riddle et al. (Mo.) 

$ 229. NOTICE TO CANCEL. 

(2). Sufficiency of notice in general. 

229(2)—Cancellation of insurance policy is uneffective, where notice sent by mail is not 
received by insured. American Building Maintenance Co. v. Indemnity Ins. Co. of 
North America. (Cal.) Pisa ; Ewa eae se «a's 

(4). Authority of agent to waive notice. 

229(4)—Agency authorized by insured to maintain specific amount of insurance could 
accept immediate cancellation of policies and issue new policies immediately effective. 
Rose Inn Corporation v. National Union Fire Ins. Co. et al. (N. J.) : 

§ 237. REMEDIES FOR WRONGFUL CANCELLATION. 

23*"—Insurer repudiating life policy and insured electing to sue measure of damages is 
value of policy when unlawfully canceled. Value of life policy wrongfully canceled 
by insurer havine no cash surrender value and not fully paid up is difference between 
present value of face of policy and premiums to become due with reasonable com- 
pounded interest. In action for wrongful cancellation of life policy, interest should be 
compounded but not at statutory rate to ascertain policy’s value. Where life policy 
wrongfully canceled does not stipulate rate of compound interest, evidence of reasonable 
rate should be introduced. Grand Fraternity v. Nicosia. (Tex.) 
Recovery may be had on oral contract of insurance or upon breach of contract to insure. 
Neuberger v. Aid Ass’n. for Lutherans. (Wis.) 

§ 244. REPAYMENT AND RECOVERY OF PREMIUMS OR PAID-UP VALUE 

ON SURRENDER. 

244—Mortgagor not having sought cancellation of fire policy, mortgagee purchasing at fore- 
closure sale could not under fire policy recover unearned premium from insurer on theory 
that insurer was indebted to mortgagor. Edward G. Budd aan & Loan Ass’n v. 
Kinsella. (Pa.) 

§ 246. RESCISSION BY AG RE E ME NT OF Ps ARTIF S. 

246—Acceptance by beneficiary and retention of premiums returned by insurer because 
reinstatement of life policy was obtained by insured’s fraud held rescission of policy 
by consent. After insured’s death, beneficiary under life policy held proper party 
with whom to negotiate for rescission and return of premiums paid. That, after in- 
sured’s death, action does not lie to rescind life policy, held not to prevent rescission 
by consent. Peterson v. New York Life Ins. Co. (Minn.) ‘ ze 926 

§ 247. RESCISSION BY INSURER. 

247--Law applicable to representations or concealment does not change when insurer seeks 
cancellation of policy. Continental Casualty Co. v. Winsor. (Mich.) yee bree 1335 

§ 247. Imsurer’s right, if any, to cancel accident policy because insured misrepresented 
physical condition and earning capacity held not barred by enactment of statute, except 
where beneficiary sues. Wollums v. Mutual Ben. Health & Accident Ass’n. (Mo.) 1350. 

47—State law preventing life insurance company from contesting claim under policy, 
held inapplicable in suit for cancellation of policy on ground of misrepresentation. 
Franco et al. v. New York Life Ins. Co. (U. S.) SRR re ry ree ee 

247—Rescission of life policy because of falsity or inaccuracy of answers to questions in 
application is not favored. Pacific Mutual Life Ins. Co. v. Cunningham et al. (U. S.) 8723 


§ 249. ACTIONS FOR RESCISSION. 
249—Evidence in suit to cancel life policies, warranted finding that insured misrepresented 


1498 





Topical Index 


matters increasing risk of loss warranting cancellation. Franco et al. v. New York 
Life Ins. Co. (U. S.) 

249—Power of equity to cancel life insurance policy will not be exercised except in clear 
case. Insurer, seeking to cancel life policies, has burden to show by clear, cogent, and 
convincing proof that insured’s answers to questions in application were materially and 
knowingly false. Pacific Mutual Life Ins. Co. v. Cunningham et al. (U. S.) . 73 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 


GROUNDS IN GENERAL. 


REPRESENTATIONS. 
—- IN GENERAL. 
Material false statements in application render life insurance policy voidable under 
North Carolina Law. Fountain & Herrington Inc, v. Mutual Life Ins, Co. of New 
a  } re ; ..1168 
—Material false statements in application for insurance relieve insurer from liability 
if insured knew statements were false. Self et al. v. New York Life Ins. Co. (U. S.)..1189 
55. MATERIALITY. 
55—A representation, though untrue, will not invalidate contract of insurance unless 
material. Inter-Oceon Casualty Co. v. Huddleston. (Ark.) .... ; 1078 
255—Standard mortgage clause is separate contract of insurance with mortgagee, though 
attached to policy of owner and depending on it for some provisions. Home Ins. Co. 
v. Currie et al. (U. S.) 
255—False statements in application are deemed material, if such as would materially 
influence insurer’s judgment in accepting risk or fixing premium. Fountain & Herring- 
ton Inc. v. Mutual Life Ins. Co. of New York. (U. S.) ........... ...1168 
§ 256. ——- EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—Falsity of answers in application respecting matters prejudicially affecting risk made 
life policies voidable at insurer’s option within two years. Franco et al. v. New York 
Life Ins. Co. (U. §&.) 
256(1)—-Applicant’s representations, if not constituting warranties or materially inducing 
insurer to execute policy, will not affect policy or justify rescission. Northern Life 
Ins..Co. v. King. (U. S.) 
256(1)—-In Massachusetts, insured’s misrepresentations will not defeat life policy, unless 
made with actual intent to deceive, or increasing risk. New York Life Ins. Co. v. 
i ae ee ee a 
(2). Knowledge and intent ‘of applicant. 
256(2)—Misrepresentation by insured, in application for life policy, increasing risk of 
loss is sufficient to vitiate policy, regardless of intent. Franco et al. v. New York 
Life .Ins. Co. (U. S.) waa sare eziatan ahaa 
56(2)—Insured’s false statements in applic: ation for life insurance constituting representa- 
tions, will not avoid policy, unless insured knew of falsity or was chargeable with 
knowledge thereof. Insured’s false statements in application, material to risk and made 
within knowledge of falsity, will invalidate life policy without further proof of actual 
conscious intent to defraud or deceive. Absence of intent to deceive by applicant for 
life policy will not relieve applicant of consequences of conscious falsity. Pacific 
Mutual Life Ins. Co. v. Cunningham et al. (U. S.) 
256(2)—-No misrepresentations in negotiation of policy by insurer will avoid policy unless 
nade with intent to deceive. Houston v. New York Life Ins. Co. (Wash.) 
257. CONCEALMENT. 
258. —— IN GENERAL, 
58—Insured in contract of marine insurance must voluntarily disclose to insurer all cir- 
cumstances known to him materially affecting risk, and failure to make disclosure will 
vitiate policy. King et al. v. Aetna Ins. Co. (U. S.) 
260. - MATERIALITY. 
If insurer with full information would have refused risk, concealment is material 
though undisclosed fact would not have increased risk. On issue of hazard assumed, 
test is whether facts, if known, would have resulted in demand for higher premium 
or in offer of less favorable form of policy. Solez v. General Accident & Liability 
Ins. Co. Ltd. (U. S.) ; 1063 
263. WARRANTIES. 
264. —— IN GENERAL. 
(2). Construction. 
264(2)—Every representation by insurance applicant will be strictly considered as warranty, 
where clearly so stipulated. Northern Life Ins. Co. v. King. (U. S.) 615 
265. ——- DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
65—Insured’s statements in application for life insurance in view of language of applica- 
tion, held representations as distinguished from warranties, requiring substantial truth 
in representations material to risk. Pacific Mutual Life Ins, Co. v. Cunningham et al. 
(CU. §.) 4 Ovdsiic saa oa Fitaey fun ce! OO 
265—In action on health policy, statements concerning condition of health in application 
held representations and not warranties. Inter-Ocean Casualty Co. v. Huddleston. 
(Ark.) ‘ one . sbeees haw meas .1078 
265—Statements made by insured must be considered as representations and ‘not warranties 
in life policy so providing, in absence of fraud. New York Life Ins. Co. v. Carroll. 
(Okla.) uietieeer 
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265—Insured’s statement in application that he kad not consulted physician within seven 
years was “representation’’ not warranty. Huey v. American National Ins. Co. (Tex.) 
$ 267. FULFILLMENT OF BREACH. 
267—Warranty must be literally true, whether material or not. Springfield Fire & Marine 
Ins. Co. v. Nix. (Miss.) 
§ 268. EFFECT OF BREACH. 
268—Where representation by insurance applicant constitutes ‘‘warranty,’”’ mistake or 
forgetfulness will not excuse omission to furnish required information. Northern Life 
Ins. Co. v. King. (U. S.) 
268—Falsity of answers in application, warranted to be true, held conclusively shown, 
defeating recovery on insurance contract regardless of materiality of answers. National 
Aid Life Ass’n. v. Miller. (Texas.) 
§ 269. CONDITIONS PRECEDENT. 
$ 270. EFFECT OF BREACH. 
270—Performance of ‘condition precedent” in life insurance contract is essential to con- 
tract’s existence, whereas “‘breach of warranty” does not prevent inception, but affords 
remedy provided by contract or law. Statute invalidating life policies for misrepresenta- 
tions made in obtaining or securing policies does not cover condition precedent essen- 
tial to existence of contract. Hurt et al. v. New York Life Ins. Co. 9) 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 272. SUBJECTS OF MARINE INSURANCE IN GENERAL. 
272—Concealment of overvaluation of vessel so excessive as to make risk .speculative 
vitiates policy. King et al. v. Aetna Ins. Co. (U. S.) 
§ 280. DESCRIPTION AND CONDITION OF GOODS. 
280—Erroneous information furnished regarding model of automobile insured against fire 
could not be considered breach of warranty, because not increasing hazard. Perry v. 
Fidelity & Guaranty Fire Corporation of Baltimore, Md. (La.) 
§ 281. AMOUNT OR VALUE. 
281—Statements made by assured regarding cost and other information respecting insured 
automobile, and written in policy in section styled “Warranted by Assured” were 
warrants. Springfield Fire & Marine Ins. Co. v. Nix. (Miss.) 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. 
282(1)—In absence of specific inquiry, insured need not state exact interest which is 
not necessary to be described in fire policy. Mechanics Ins. Co. et al. v. Inter 
Southern Life Ins. Co. (Ark.) 
282(1)—Misstatement as to title and ownership of insured property often avoids fire 
policy. Allison et al v. National Union Fire Ins. Co. (Tenn.) 
282(1)—In absence of fraud, agent for undisclosed principal held entitled to use 
own name on fire policy. Franklin Fire Ins. Co. v. Shadid. (Tex.) 
(3). Property held in trust. 
282(3)—Where insured paid for property, taking title in himself and wife as tenants by 
entirety, intending wife to have title only after his death, there was no resulting trust 
making insured equitable owner for insurance purposes. Fulbright v. Phoenix Ins. 
Co. of Hartford, Conn. (Mo.) 
(5). Title in husband or wife. 
282(5)—Ownership of tenant by entirety is not ‘‘sole and unconditional ownership’? within 
fire policy provision. Fulbright v. Phoenix Ins. Co. of Hartford, Conn. (Mo.) 
282(5)—If plaintiff wife was sole owner of insured property so as to entitle her 
reformation of policy in husband’s name, policy would not be void under unconditional 
ownership clause. St. Paul Fire & Marine Ins. Co. v. Culwell et al. (Tex.) 1045 
(13). Vendor and purchaser of personal property. 
282(13)—Conditional buyer asserting, in declarations made part of automobile insurance 
policy, “‘complete ownership’ of car, held precluded from recovery against insurer. 
Faris v. Travelers’ Indemnity Co. (Mass.) bates ina ceeenee 
§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 
286—Insured’s false information regarding her husband’s occupation could not have availed 
automobile fire insurer to avoid liability because not increasing hazard. That insured 
was engaged in no business did not authorize cancellation of policy giving insured’s 
occupation as housewife and covering automobile used for pleasure and_ business. 
Perry v. Fidelity & Guaranty Fire Corporation of Baltimore, Md. (La.) 
286—Misrepresentation by insured concerning other insurance and prior loss, in violation 
of terms of theft policy, being material to the risk, pe recovery on or 
Kravit v. United States Casualty Co. (Mass.) ... 1150 
286—Failure of insured through misunderstanding to disclose prior ‘fire losses held to 
prevent recovery on policy especially providing for avoidance thereof by false state- 
ments in application. Home Ins. Co. of New York v. Cavin. (Miss.) 
286—Loss from ‘‘window-smashing” held not to render Govaluhees statement in application 
for robbery policy that insured sustained no loss similar to that insured against, where 
policy, did not cover such loss. Northwestern Casualty & Surety Co. v. Pike & Kramer. 
(U 


§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Misrepresentation by insured concerning other insurance and _ prior loss, 
violation of terms of theft policy, being material to the risk, precluded recovery 
policy. Kravit v. United States Casualty Co. (Mass.) 
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(C) MATTERS RELATING TO PERSON INSURED. 


§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 

291(1)—That insured under health policy had previously suffered from malaria though not 
revealed in application, held not to prevent recovery for second attack, where second 
attack was independent of first. Inter-Ocean Casualty Co. v. Huddleston. (Ark.)....1078 

291(1)—That signed application failed to reveal previous heart disability entitled insurer, 
prima facie, to cancellation of health and accident policy. Massachusetts Protective 
Ass’n. v. Allen. (Mo.) 

291(1)—Respecting recovery under insurance contract, " answers that applicant. was in good 
health, had not been treated by physician for two years, had never had specified 
diseases, etc., held material. National Aid Life Ass’n. v. Miller. (Texas.) 

291(1)—To be material to risk, concealed must have been of character affecting general 
health of applicant and lessening term of his life expectancy. Huey v. American National 
Ins. Co. (Tex.) 

291(1)—Insured’s misrepresentations, with intent to deceive, res] ecting consulting physician 
and sugar in urine, entitled life insurer to avoid policies. That insured did not die of 
diabetes held immaterial in determining whether misrepresentaton respecting sugar in 
urine was material to risk. New York Life Ins. Co. v. Drooker et al. (U. S.) 624 

291(1)—Term “‘illness’”’ within application for life policy must be considered in light of 
ordinary conception and understanding of term and legal principles defining term. 
Term ‘‘illness’ within application for life policy means condition interfering with 
applicant’s usual vocation, or ailment affecting soundness of applicant’s health. Infre- 
quent tonsil trouble suffered by insured, for which several X-ray therapy treatments 
were taken over period of years, held not “‘illness” within application for life policy. 
Pacific Mutual Life Ins. Co. v. Cunningham et al. (U. S.) +, re ear 

291(1)—Statements in application for life insurance policy as to insured’s prior illness, 
consultations with physicians, and applications for other insurance are deemed material 
as matter of law. Fountain & Herrington, Inc. v. Mutual Life Ins. Co. of New York. 
(U.. §.) Been oes P oe gw RSs ates gata Sauceaaants farsa > 


(3). Knowledge and intent of applicant. 
291(3)—That insured was ignorant of tubercular condition held not to warrant recovery on 
life policy pene for invalidity thereof, if insured had pulmonary disease. Popowicz 
v. Metropolitan Life Ins. Co. (Conn.) Hak ‘ ‘ 
291(3)—Whether applicant for life insurance has previously suffered from illness con- 
stitutes inquiry material to risk, requiring exercise of good faith. Pacific Mutual Life 
Ins. Co. v. Cunningham et al. (U. S.) 
(4). Representations as to the existence of specific diseases. , 
291(4)—Breach of either of provisions of policy authorizing declaration of invalidity, in 
case ‘of ptior unsound health or pulmonary disease, relieved insurer when sued on 
policy. Popowicz v. Metropolitan Life Ins. Co. (Conn.) 
291(4)—Insurance company defending action on policy held not “person authorized by law 
. to inspect records” of board of health, within board’s regulation, though records might 
establish insured’s false representations. Regulation of health department forbidding 
public inspection of records of tuberculosis cases held not unreasonable. McGowan 
v. Metropolitan Life Ins. Co. et al. (N. Y.) 274 
291(4)—Evidence that insurer relied upon answers that no albumin or sugar was ‘found in 
urine held not controlling in determining whether misrepresentation was material to 
risk. New York Life Ins. Co. v. Drooker et al. (U. S.) ........ 624 
(5). Good or sound health. 
291(5)—Breach of either of provisions of policy authorizing declaration of invalidity, in 
case of prior unsound health of pulmonary disease, relieved insurer when sued on 
policy. Popowicz v. Metropolitan Life Ins. Co. (Conn.) 
§ 292. MEDICAL ATTENDANCE. 
292—Omission to state, in application for health and accident policy, that, when a_ medical 
student, insured consulted instructors concerning nonrecurring sinus condition and 
numbness, held not to avoid policy. Continental Casualty Co. v. Winsor. (Mich.) 1335 
292—Beneficiary held bound by abies containing limitation against liability of insured had 
been treated for serious disease. Reinhardt v. Life & eee Ins. Co. of Tennessee. 
(N. Coe. mais's eos aah Ss .... 490 
292—False answer in applic ation ‘denying professional tre: atment for discharge from ear 
held material false representation, avoiding life policy issued without medical examination. 
Answer in application to question concerning medical advise constituted material false 
representation, where physician attended insured on three occasions within preceding 
year. Jenkins v. John Hancock Mutual Life Ins. Co. (N. Y.) 59 
292—Respecting recovery under insurance contract, answers that a was in good 
health, had not been treated. by physician for two years, never had specified 
diseases, etc., held material. National Aid Life Ass’n. v. Miller (Texas.) . 505 
292—Omitting from application information that insured had consulted physician regarding 
peptic ulcer did not authorize rescinding policy. Northern Life Ins. Co. v. King. as 
(U. S$.) 
292—Insurance applicant’s representations that, within specified period, applicant had not 
consulted physician, are material, and, when false, constitute fraud on insurer relying 
thereon. Raives v. Raives et al. (U. eee : ; 634 
292—Term “practitioner” within application for life policy, means one holding himself out 
as qualified and willing to diagnose or treat diseases, etc. Lady assistant in office of 
practicing physician, who gave applicant for life insurance X-ray applications, if applica- 
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tions constituted “treatments,” held not “practitioner” within 
Pacific Mutual Life Ins. Co. v. Cunningham et al. (U. S.) .. 

292—Statements in application for life insurance policy as to insured’s prior illness consul- 
tations with physicians, and applications for other insurance are deemed material as 
matter of law. Fountain & Herrington, Inc., v. Mutual Life Ins. Co. of New York. 
(i; .S) 

§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. 

299—False representations in application for accident policy that applicant carried no other 
accident insurance and that his income exceeded indemnity under all policies carried 
prevented recovery. Southern Surety Co. of New York v. Fortson. (Ga.) 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—That insured had previously applied to another company for one form of policy, and 
was offered less favorable form, held not ‘rejection. ” Rejection of application because 
insured already had insurance exceeding insurer’s limit held not material to risk as 
respects necessity of disclosure in subsequent application to another company. Question, 
in application for accident policy, whether life, health or accident company ever re- 
jected insured’s application, required disclosure that life company rejected application 
for life policy. Solez v. General Accident & Liability Ins. Co., Ltd. (U. S.) 

300—Statements in application for life insurance policy as to insured’s prior illness, con- 
sultations with physicians, and application for other insurance are deemed material as 
matter of law. Fountain & Herrington, Inc., v. Mutual Life Ins. Co. of New York. 
Ch; 

§ 301. OTHER EXISTING INSURANCE. 

301—False representations in application for accident policy that applicant carried no other 
accident insurance and that his income exceeded indemnity under all policies carried 
prevented recovery. (Ga.) 

301—That application mistakenly reported name of company in which applicant was already 


insured held not material to risk. Solez v. Zurich General Accident & Liability Ins. 
65 Ca CS BO oc hans 


X. Forfeiture of Policy ton Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 306. CONDITIONS SUBSEQUENT. 

§ 308. —— FULFILLMENT OR BREACH. 

308—Landlord, regardless of knowledge, is bound by tenant’s acts violative of fire policy. 
Patriotic Ins. Co. of America v. Franciscus. (U. S.) 

§ 310. ee AND eee TO GIVE EFFECT TO FORFEITURE. 

(1) n genera 

310(1)—Insurer could resist liability on policy under clause authorizing declaration of 
invalidity, without having expressly declared policy void. Popowicz v. Metropolitan Life 
Ins. Co. (Conn.) 1 

(2). Nonpayment of premiums or assessments, 

310(2)—If accident insured knowingly collects full wages, notwithstanding continuing pre- 
mium payment order upon employer, insurer need not present order nor give notice of 
nonpayment. If insured knowingly collects full wages, notwithstanding continuing 
premium payment order upon employer, policy held forfeited without notice, notwith- 
standing insurer’s option to receive from employer past-due installments out of sub- 
sequently accruing wages. Pacific Mutual Life Ins. és: v. Watson. (Ala.) 

310(2)—Purported cancellation of fire policy for nonpayment of premium notes, held not 
effective. Ryerson v. National Fire Ins. Co. of Hartford, Conn. (Ia.) 

310(2)—Policy covering loss of life through accidental means held not “life insurance 
policy’ within statute relating to forfeiture for nonpayment of premium. Loades v. 
Woodmen Accident Co. (Kan.) 

310(2)—Clause of fire policy stating assessment shall be paid within stipulated time or 
policy will be forfeited is valid, and operates to work forfeiture. Insured’s failure to 
pay assessment within time worked forfeiture of policy, barring insured from recovery. 
a) No. 7, Keeler Tp. v. Farmers’ Mutual Fire Ins. Co. of Dowagaic. 
(Mich. 

310(2)—Policy without provision that default in payment of assessments would work for- 
feiture continued in force notwithstanding nonpayment of assessments. Caine v. 
Pasacisan Tameeity Ce. Gl re, CRED. sos kicte ac os kioes ae pan onlgoae eae ke 1340 

310(2)—“‘Holder” in life policy held to mean insured, net beneficiary, thus not entitling 
beneficiary to notice of nonpayment of premium, as regards nonforfeiture provisions. 
Kelly v. New England Mutual Life Ins. Co. a 

310(2)—Assessment by directors of mutual windstorm insurance company on policyholders, 
and notice of assessment, stating rate but not gross amount of assessment, held fatally 


defective, under by-law, as basis for policy forfeiture. Ejinerson v. Wisconsin Tornado 
Mut ins. Go.  CW¥ia):...<.. 


terms of application. 


§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 

311(1)—That assured, in violation of co-operation clause, failed to _c»-operate with auto- 
mobile liability insurer in action against assured, resulting in prejudice to insurer, held 
defense to injured party’s action against insurer to recover on judgment obtained 
against assured. To make assured’s violation of provision of automobile liability policy 
defense against injured party, provision must be reasonably necessary for insurer’s 
protection and capable of ready compliance by assured. Assured’s violation of cen- 
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dition of automobile liability policy is no defense against injured party, unless insurer 
was substantially prejudiced. Hynding v. Home Acc. Ins. Co. L. A. (Cal.) we see 
311(1)—One injured by automobile could not recover on liability insurance policy if assured 
could not recover thereon. Ada D. Rochon v. Preferred Acc. Ins. Co. of N. Y. 
(Conn.) ... .. 1110 
311(1)—Statute providing for absolute liability under ‘‘motor vehicle liability policy” applies 
only to required policies. Cohen v. Metropolitan Casualty Ins. Co. of New York. 
(N. Y.) che tidawone xa cons ea ; “ee - 194 
311(1)—Insurer’s defense of misrepresentations respecting ownership and transfer of 
taxicab held not available as against third person, under terms of policy. Sandolovich 
v. United States Fidelity & Guaranty Co. (N. Y.) 
311(1)—Provisions in automobile indemnity policy issued to automobile rental agency, 
imposing obligations on designated “insureds” in case of accident, held inapplicable 
to injured persons. Failure of “insured’’ designated in automobile indemnity policy 
issued to automobile rental agency to comply with conditions imposed in case of accident 
held not to forfeit rights granted by policy to injured persons. Watson v. Royal 
Indemnity Co. (U. S.) 
(2). Assignees. 
311(2)—In absence of special clause, in case of pledge or assignment of fire policy as 
security for debt, breach of policy conditions by insured defeats rights of assignee or 
pledgee as well as rights of insured. Central Union Bank of South Carolina v. New 
York Underwriters’ Ins. Co. (U. 8.) 


(3). Mortgagees and their assignees. 
311(3)—-Union mortgage created relation of insurer and insured between insurer and 
mortgagee, independent of contract with mortgagor. Union mortgage clause does not 
protect mortgagee’s interest from acts or neglect of mortgagor, where mortgagee par- 
ticipates therein, or knows, or should know thereof. Fidelity Phenix Fire Ins. Co. v. 
Garrison et al. (Ariz.) 
311(3)—Mortgagee, under standard mortga: ge clause in fire policy. is not affected by insured’s 
acts or omissions avoiding policy as to insured. Detroit Fire & Marine Ins. Co. v. 
Helms. (Ark.) 
311(3)—Distinction between “loss payable’ clause and “standard mortgagee’ clause of fire 
— stated. Kimberley & Ca Inc. v. National Liberty Ins. Co. of America. 
(Del.) : 
311(3)—Protection to “mortgagee on union. ‘mortgage clause of fire policy ‘must 
curtailed merely because incidental advantage may result to mortgagor. Intent of 
union mortgage clause is to give mortgagee same benefit as if he had taken out separate 
policy. Fidelity Phenix .Fire Ins. Co. et al. v. Brennan et al. (N. H.) ... 780 
311(3)—That property was sold under foreclosure to mortgagee subsequent to fire held not 
to affeet rights of mortgagee under policy. Power Building & Loan Ass’n. v. Ajax Fire 
Ins. Co. (N. J.) .. 1032 
311(3)—Provision sof mortgage clause that rights of mortgagee shall ‘not be affected by “any 
act of owner” is not limited to acts prohibited by policy or failure to perform acts 
required by policy. Beaver Falls Building & Loan Ass’n. v. Allemania Fire Ins. Co. 
of Pittsburgh. (Penn.) Pee véihatemadiaawetadierians 546 
311(3)—-Standard mortgage clause in separate contract of insurance with mortgagee, 
though attached to policy of owner and depending on it for some provisions. Change 
of occupancy from ownef to tenant, terminating fire policy as to owner, did not affect 


mortgagee’s insurance, under standard mortgage clause. Home Ins. Co. v. Currie et al. 
CU. ; 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 322. CHANGE IN OCCUPANCY OF BUILDING. 

322—Change from occupancy of building insured to vacancy held not to constitute “change 
in occupancy” under fire policy provision that, “if there be change in occupancy of 
property making risk more hazardous,” policy becomes void. Provision that, “if there be 
change in occupancy of: property making risk more hazardous” fire policy becomes void, 
cannot be construed as including provision rendering policy void if building becomes 
vacant. Danels v. Farm Property Mut. Ins. Ass’n. of Des Moines. (Ia.) : 
-Words in fire policy “‘while occupied by owner and not otherwise as dwelling’ had 
effect of continuing warranty that owner alone would occupy house as dwelling. In 
fire policy, exception of change of occupation without increase of hazard held not 
general permission to make change impairing special warranty of owner’s occupation, 
Insured taking policy at lower rate under limitation excluding tenant occupancy es- 
topped himself to claim that change to tenant occupancy would not increase hazard. 
Rider respecting occupancy by owner, to extent it conflicted with part of policy 
respecting exception of change of occupants without increase of hazard, annulled policy 
form. Under policy requiring occupancy by owner, insurance on house had ceased where 
it was occupied solely by tenants when burned. Home Ins. Co. v. Currie et al. 


(U. S.) 


Breach of warranty in fire policy that building should be occupied only as stipulated 
is fatal, regardless of imsured’s knowledge. Mere recital in fire policy that premises 
were occupied as garage held not absolute warranty. Patriotic Ins. Co. of America v. 
Franciscus. (U. S.) : . es ; .1265 
23. BUILDING BECOMING VACAN’!. 
(1). In general. 
323(1)—Provision that fire policy shall be void if premises remain vacant for more than 
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ten days without insurer’s written consent held reasonable and binding. Home Ins. 
Co. v. Hardin. (Miss.) 
§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(1). In general. 
326(1)—‘‘Prohibited articles warranty” of fire policy could be violated if tenant kept pro- 
hibited article on premises, even if without insured’s knowledge. St. Paul Fire & 
Marine Ins. Co. v. Bachmann. (U. S.) ae as 
(3). Gasoline. 
326(3)—Provision prohibiting use of gasoline and rider must be construed in connection 
with business for which insurer knew boat insured. Baum v. North River Ins. Co. 
(N. C.) 
326(3)—If gasoline on premises for manufacturing moonshine by tenant _ was more hazardous 
than use of gasoline in bottling automobile oils permitted by rider, “prohibited articles 
warranty,” of policy was violated. St. Paul Fire & Marine Ins. Co. v. Bachmann. 
(U. S.) Fe ais erect 
§ 327. REMOVAL OF GOODS. 
327—Insured’s violation of conditions or breach of warranty, under location clause, held 
not to invalidate fire policy, unless contributing to loss. Mayfield et al. v. North River 
Ins. Co. of New York. (Nebr.) . 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)-—Fire policy provision making policy void if insured’s interest was other than 
sole ownership, or if change in interest took place, held valid. Baum v. North 
River Ins. Co. (N. C.) 
328(1)—Fire insurance pee is personal in its nature, and is avoided by sale of insured 
property. Allison et al. National Union Fire Ins. Co. (Tenn.) ; 
328(1)—~Where insured owns merely interest in estate, word ‘“‘interest’’ in ‘forfeiture clause 
of fire policy has force, and any change in such interest forfeits policy. Where insured 
owns title to property, word on a in forfeiture clause of policy sts no named 
St. Paul Fire & Marine Ins. Co. Culwell et al. (Tex.) , ; 1045 
(2). What constitutes change of title or interest in general. 
328(2)—Act of assignee of mortgagee in acquiring quitclaim deed from purchaser at tax 
sale held not to invalidate mortgagor’s fire policy under sole and _ unconditional 
ownership clause. Franklin Fire Ins. Co. v. Butts et al. (Ark.) 
328(2)—Under standard mortgage clause in fire policy, mortgagee’s purchase at his own 
foreclosure sale is not “change of ownership’ which will ingalidate policy, unless 
notice is given to insurer. Under fire policy with “standard mortgagee’’ clause, insurer 
was liable in case of loss to mortgagee who had foreclosed and purchased at fore- 
— sale. Kimberley & Carpenter, Inc. v. National Liberty Ins. Co. of America. 
(Del Rear, ; 
328(2)—Insured’s transfer of title notes to automobile, to third person, held to avoid fire 
policy covering automobile, where transfer was made without insurer’s written consent 
added to policy. Allison et al. v. National Union Fire,.Ins. Co. (Tenn.) 
(3). Transfers between owners. 
328(3)—There may be shifting of interest of parties jointly insured against fire without 
affecting rights under policy. Mechanics Ins. Co. et al. v. Inter Southern Life Ins. 
Co. (Ark.) A, 
(4). Conveyance to wife. 
328(4)—Change in title to insured property, within fire policy, occurred as of date of 
acknowledgment and delivery of sheriff's deed to mortgagee purchasing at fore 
closure sale. By change in title to property insured, occurring as of date of acknowledg- 
ment, and delivery of sheriff's deed to mortgagor’s insurable interest ended 
Sheriff's sale of insured property to mortgagee at foreclosure sale rendered fire policy 
void. Edward G. Budd Building & Loan Ass’n. v. Kinsella. (Pa.) id 
(5). Contract for sale. 
328(5)—Contract to sell property did not prevent recovery on fire policy, where soliciting 
agent was fully informed of contract. Where insured and wife owned property as 
tenants by entirety, sales contract by insured, wife not joining, effected no change of 
ownership. Fulbright v. Phenix Ins. Co. of Hartford, Conn. (Mo.) 
328(5)—-Executory contract of sale, not consummated before fire, held not breach of con- 
dition that insured’s interest should remain sole and unconditional. Baum v. North 
River Ins. Co. (N. C.) Z caters ; Seer inn coe ic taste .. 140 
(6). Incumbrance of property. 
328(6)—Execution of chattel mortgage on insured fixtures, of which insured was sole 
owner, held not to change insured’s ‘“‘interest’? therein so as to avoid policy or work 
forfeiture. St. Paul Fire & Marine Ins. Co. v. Culwell et al. (Tex.) ....... ....1045 


14). “Commencement of foreclosure proceedings” or “notice of sale.” 
328(14)—Commencement of mortgage foreclosure proceeding, in view of loss payable 
clause, held not to invalidate fire policy. Franklin Fire Ins. Co. v. Butts et al. (Ark.) 96 
328(14)—Provision in standard fire policy that policy should be void if notice of sale by 
virtue of mortgage or trust deed was given held inoperative. Execution, seizure, and 
advertisement of sale held not commencement of “foreclosure proceedings” by virtue of 
mortgage or trust deed within fire policy making policy jn such case void. Bell Inc. 
v. Security Ins. Co. of New Haven, Conn. (La.) ...1014 
328(14)—Breach of conditions in fire policy relating to other insurance and mortgage “fore- 
closure proceedings held not to preclude recovery unless breach contributed to loss. 
Newman v. National Union Fire Ins. Co. of Pittsburgh, Pa., et al. (Nebr.) Pe ceuis Gee 
$28(14)—Provision in insurance policy that commencement of foreclosure proceeding or 
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giving notice of sale with knowledge of insured should void policy held invalid. Inabinet 
v. Royal Exchange Assur. of London et al. (S. C.) ; Stes alah ail aa wee 
§ 330. INCUMBRANCES. 
(1). In general. 
330(1)—Breach of fire policy by executing chattel mertgage on all of insured property 
would render policy under terms thereof. Ransom v. Potomac Ins. Co. of District of 
Columbia. (Mo.) ‘ figs eae ; ; ae .1021 
330(1)—“‘Loss payable clause’ does not inform insurer of existence of chattel mortgage, 
but protects insured’s creditor, without property interest, against loss by fire. Sun 
Insurance Office v. Scott. (U. S.) 
(5). Entire or severable contracts. 
330(5)—-Chattel mortgage upon household goods only held not to render void fire policy 
covering household and personal effects and conditioned to be void upon incumbrance 
of ‘“‘subject of insurance’ by chattel mortgage. Ransom v. Potomac Ins. Co. of District 
of Columbia. (Mo.) mee ..1021 
§ 332%. —— 
3321%4—Theft policy stipulation that automobile was ‘usually kept in” private garage did 
not require that automobile be kept in garage all the time, nor require more care at 
night than in daytime; word ‘usually’? meaning commonly, customarily, ordinarily. 
Insured, leaving automobile in front of house on night of theft, could recover on 
theft policy stipulating that automobile was usually kept in private garage. Reed v. 
Fidelity & Guaranty Fire Corporation of Baltimore, Md. (La.) ‘ 
§ 333. SPECIAL CAUSES INCREASING RISK. 
(1). In general. 
333(1)—Charge that seed cotton in tenant house temporarily, even if it increased risk 
would not avoid policy, held not error, evidence authorizing finding cotton was only 
temporarily stored and policy not prohibiting such storing. Farmers’ Protective Fire 
Ins. Co. of Georgia v. Weaver. (Ga.) ; ; ; 
333(1)—Provision voiding fire policy on increase of hazard by means within insured’s -control 
or knowledge held inconsistent with provision voiding policy for change in possession, 
except change of occupancy without increase of hazard, as regards liability for increase 
of hazard without insured’s knowledge. To avoid fire policy increased hazard must take 
place within insured’s knowledge or control. Words “control or knowledge’ as used in 
fire policy held equivalent to consent or knowledge and implied negative participation 
in increased hazard. Buccola v. National Fire Ins. Co. of Hartford, Conn. (Ia.) . : 
333(1)—Any continuing condition which makes occurence of fire more or less likely affects 
hazard, and as general rule may be proven. Home Ins. Co. v. Currie et al. (U. S.) 
333(1)—“‘Increased hazard warranty” of fire policy was not violated, unless there was 
increase of hazard within insured’s knowledge and control. St. Paul Fire & Marine 
Ins. Co. v. Bachmann. (U. S.) . 
333(1)—Unider fire policy clause avoiding policy if hazard be increased by means within 
insured’s control or knowledge policv is not avoided by tenant’s acts, unless insured 
landlord knew, or by exercising ordinary care would have known thereof. Patriotic 
Ins. Co. of America v. Franciscus. (U. S.) ; ; ei riage 
333(1)—Provision in fire policy permitting use of natural gas in barn for light and fuel 
implies use of gas only in customary way. Use of gas in barn covered by fire policy, 
under unusual conditions, increasing hazard, held to avoid policy, in view of warranty. 
Whitlatch v. Mutual Fire Ins. Co. of West Virginia. (W. Va.) . 363 
335. KEEPING BOOKS, PAPERS, AND SAFE 
(1). Nature, validity, and operation in general. 
5(1)—Record warranty clause had no application to insured rice stored in old dwelling 
house on farm. Mechanics Ins. Co. et al. v. Inter Southern Life Ins. Co. (Ark.) 
(2). Taking inventory. 
335(2)—Entry, of figure representing value of shoes under figure in hundreds column on 
inventory of other merchandise held not “itemized inventory’ of shoes within ‘ire 
policy. National Fire Ins. Co. v. Patridge. (Miss.) 1297 
(3). Keeping books of account. 
335(3)—Insured’s failure to preserve daily sales slips, posted to ledger weekly, violated 
iron-safe warranty in fire policy. National Fire Ins. Co. v. Patridge. (Miss.) 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Other insurance held permissible where fire policy contains on first page “other 
insurance permitted” and on second page provision that policy should be barred if 
other insurance was procured. Miracle v. New York Underwriters Ins. Co. (Ky.) 
336(1)—Breach of conditions in fire policy relating to other insurance and mortgage fore- 
closure proceedings held not to preclude recovery unless breach contributed to loss. 
Newman v. National Union Fire Ins. Co. of Pittsburgh, Pa., et al. (Nebr.) 
336(1)—Insured’s taking out additional fire insurance in other company, contrary to con- 
stitution of mutual fire insurance association, without association’s knowledge or con- 
sent, held to render mutual policy void. Springfield Tp. Mut. Fire Ins. Ass’n. v. Foster 
et ux. (Ohio.) 
336(1)—Procuring additional insurance, in violation of clause suspending liability if without 
written consent added to policy, voids policy while insurance exists. Statute enacted 
after jnsurance of standard fire policy did not effect clause suspending liability by 
procuring additional insurance without written consent. Filikowski v. Springfield Fire 
& Marine Ins. Co. (Wis.) 
(2). Knowledge and consent of insured. 
336(2)—Additional insurance, obtained without insured’s consent, knowledge, acquiescence, 
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or ratification, does not violate clause forfeiting policy for obtaining additional insur- 
ance. As respects additional insurance, mortgage on automobile authorizing mortgagee 
to obtain insurance on mortgagor’s neglect did not authorize mortgagee to obtain policy, 
unless mortgagor neglected to insure. Under mortgage on automobile authorizing 
mortgagee to obtain insurance on mortgagor’s neglect, mortgagee was not authorized to 
obtain insurance binding on mortgagor without notice to him. Commonwealth Ins. Co. 
v. Evans. (Tex.) 
(3). Identity of property or interest. 
336(3)—On question of double insurance policy covering farm implements, including auto- 
mobiles, held not to cover automobile destroyed by fire, under circumstances. Massaro v. 
Glens Falls Ins. Co. (N. Y.) 
(C) MATTERS RELATING TO PERSONS INSURED 
§ 339. CHANGE OF OCCUPATION. 
339—General term “worker” following specific term “‘wrecker’? as employed in accident 
policy relating to increasing risk by engaging in hazardous occupation held restricted 
in its meaning to work of like kind, as is covered by particular term. Caine v. 
Physicians’ Indemnity Co. of America. (Mo.) 
(D) ASSIGNMENT OF POLICY. 
§$ 347. ASSIGNMENT AS COLLATERAL SECURITY. 
347—Before loss, insurer can rescind policy procured through mutual mistake or fraud. 
Forrester v. Southland Life Ins. Co. (Tex.) 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—Forfeiture clause in life policy for nonpayment of premium is valid. Johnson v. 
Commonwealth Life Ins. Co. (Ala.) 
349(1)—Where agent taking post-dated check, sent insurer entire sum it was entitled to 
before issuance of policy, insurer could not, after insured’s death, raise question of 
—— of a Courdway v. People’s Mut. Life Ins. Co. of California. 
(Calif.) 
349(1)—Insurer was not liable on life policies after expiration of grace period for — 
of premiums. Burns v. Prudential Ins. Co. of America. (Md.) 
349(1)—If fire policy contains no provision for forfeiture for cecaedil failure to “pay 
assessments, failure to pay same on day named in policy will not constitute forfeiture. 
Clause of fire policy, stating assessment shall be paid within stipulated time or policy 
will be forfeited is valid, and operates to work forfeiture. School Dist No. 7, Keeler 
Tp. v. Farmers Mutual Fre Ins. Co., of Dowagaic, Mich. (Mich.) Fire a 
349(1)—-Insurance policies, granting four weeks’ grace for payment of premiums, lapsed 
on nonpayment of premiums for over two months and become void where no application 
for reinstatement was made. No recovery can be had on lapsed insurance policy, 
contractual relation between parties having ceased. Johnson v. National Life 
Accident Ins. Co. (Mich.) 
349(1)—Where insured was in default regardless of ‘dates when premiums were due, it is 
immaterial whether parties impliedly agreed to accept due dates specified in policy in 
lieu of dates reckoned from date policy became effective. Dougherty v. Mutual Life 
Ins. Co. of New York. (Mo.) 
349(1)—Provision rendering life policy null and void upon failure to pay premiums when 
due held not illegal. Life policy containing provision renderiny policy null and void 
upon failure to pay premiums when due will be enforced where default exists and 
waiver or estoppel en insurer does not arise. Morgan v. United Ben. Life Ins. 
Co. (Nebr.) Jan <as ee 
349(1)—Life policy, in view of ‘nonpayment: of premiums, held not in force” at insured’s 
death, notwithstanding nonforfeiture and extended insurance provisions. Joyner v. 
Jefferson Standard Life Ins. Co. (U. S.) 
(3). Nonpayment of note given for premium. 
349(3)—Insured failing to pay premium note could not maintain action on fire policy, 
where both provided that nonpayment of note when due would relieve insurer of 
liability. Finney v. American Central Ins. Co. (Mo.) 
$ 351. WHAT LAW GOVERNS. 
351—Instruction correctly stating law of forum respecting recovery on life policy in view 
of premium payments, held improper, where law of sister state was applicable. Moseley 
v. Victory Life Ins. Co. (Mo.) ; 75 ; 2 % 
$352. NOTICE OF TIME FOR PAYMENT 
$ 353. ——- NECESSITY 
(1). In general. 
353(1)—Insurer is under no duty to notify eo “ —— on mag policy are about 
to fall due. Dougherty v. Mutual Life Ins. York. (Mo.) 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER ‘TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Health and accident insurer had duty to apply sick benefits owing insured to pay- 
ment of advance monthly premiums, and thus prevent lapse of policy. Inter Ocean 
Casualty Co. v. Copeland. (Ark.) 
360(3)—-Where insured agreed dividends under policy should remain with insurer, unless 
otherwise ordered, insurer had no right to apply dividend as payment on premium or 
purchase of term insurance. Direction by insured in application for policy, under 
option given, that dividends remain with insurer unless otherwise ordered, held exer- 
cise of option as to application of dividends. Insurer, having applied dividends as 
elected by insured, and not to premiums or term insurance after policy lapsed, held not 
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liable for insured’s death during period dividend would extend policy. Gardner v. 
National Life Ins. Co. 
(4). Payment by check, draft, or order. 

360(4)—Accident insured’s continuing payment order on employer held contractual as be- 
tween insurer and insured. Earnings deducted by accident insured’s employer and left 
with employer as per insured’s payment order may be regarded as paid to insurer 
until insured has actual or constructible notice to contrary. If accident insured know- 
ingly collects full wages, notwithstanding continuing premium payment order upon 
employer, insurer need not present order nor give notice of nonpayment. Pacific Mutual 
Life Ins. Co. v. Watson. (Ala.) 

360(4)—Premiums on employee’s accident policy issued on 8th of month held payable on 
30th of month, according to parties’ custom. Premiums on employee’s accident policy, 
issued on 8th of month, held not payable only from wages earned before 8th of each 


month, so as to cause lapse, if sufficient amount were not then earned. Thompson v. 
Inter-Ocean Casualty Co. (Va.) 


§ 362. EXCUSES FOR NONPAYMENT. 

362—Proof. of permanent total disability of insured under life policy held condition pre- 
cedent to insurer’s waiver of premium during such disability. Proof of insured’s per- 
manent total disability under life policy, condition precedent to waiver of premium, 
must be furnished before default in premium, Smith v. Missouri State Life Ins. Co. 
(Kan.) ene = tthe ake a oe os ; ; eae 

362—Insurer’s agreement to waive future premiums and to make monthly payments held 
to require furnishing to insurer before default in| payment, of premium satisfactory 
proof of insured’s disability. That insured was sick when premium fell due held 
not to excuse noncompliance with policy requiring proof of disability before default. 
Hall v. Acacia Mutual Life Ass’n. (Tenn.) ; ‘ ‘ : 

362—If policy actually made awarded monthly compensation for injury, policy matured 
when insured received injuries totally disabling him, as regards failure to pay further 
premiums. Huey v. American National Ins. Co. (Tex.) eves a 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

§ 365. REINSTATEMENT 

(1). In general. 

365(1)—Where receipt of payment made with application for reinstatement of industrial 
policy did not specify within what period insurer would accept or reject application, 
law implied reasonable time. Insurer’s retention in local office of deposit made with 
application for reinstatement of industrial policy for eight days after acceptance and 
approval by local office held acceptance of deposit and reinstatement, although formai 
approval of home office was not received. Johnson v. Southern Life & Health Ins. Co. 
(La.) oe E 

365(1)—T'o revive lapsed life insurance policy, pursuant to agent’s unauthorized offer 
to reinstate it substantially new contract must be made by insured’s promise to pay or 
payment of past due premiums and insurer’s receipt thereof or taking of promise with 
knowledge of all material circumstances. Insurance agent, known by insured or 
beneficiary to be without authority to waive condition of iife policy, breach of which 
caused its lapse, cannot reinstate it by merely demanding payment of overdue 
premiums and stating that policy would be in force until paid. Burns v. Prudential 
Ins. Co. of America. (Md.) es as Pe 

365(1)—Right, under insurance policy, to reinstatement, if substantial ‘property right.” 
Insurer’s power to pass on right of insured to reinstatement imposed duty which in- 
surer could not disregard by failure to act for indefinite or unreasonable delay as to 

waive forfeiture. epee Mount Savings & Trust Co. et al. v. Aetna Life Ins. Co. 

(N. 

365(1)——Reinstatement of "lapsed ’ policy. held subject to insurer’s consent and conditions 
prescrjbed by insurer. Smith v. Massachusetts Acc. Co. (N. Y.) 

365(1)—Application for reinstatement held insured’s or beneficiary’s only right after lapse 
of - apa for wera of premium. New York Life Ins. Co. v. Silverstein. 
U. 


365(1)—Recital in “receipt for overdue premium on health and accident policy held not to 


impair standard reinstatement provision in policy. Capehart v. Mutual Benefit Health 
& Accident Ass’n. (W. Va.) 


(2). Condition of reinstatement. 7 
365(2)—Accident policy providing for ten-day suspension of liability after arrear premiums 
py paid held not against public policy. Richardson v. American National Ins. Co. 


365(2)—-Act prohibiting defense of false statements not indorsed on or attached to life 


policy held applicable to application for reinstatement of policy. Eddins v. National Life 
& Accident Ins. Co. (La.) 


§ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 

367(1)—Insured’s default on premium notes given for balance of third premium not paid 
in cash precluded operation of provision for extended insurance and rendered policy 
void. Johnson v. Commonwealth Life Ins. Co. (Ala.) i 

367(1)—Insurer’s indorsement of life policy for paid-up term insurance in accordance with 
policy after insured’s refusal to pay premiums or to make election was not “forfeiture” 
of policy nor arbitrary change of it. Where insurer applied dividends in accordance 
with policy, beneficiary cannot complain of failure to apply them to payment of de- 
faulted premiums. Where life policy was permitted to lapse on account of default in 
payment of premiums, participation clause of policy under which insured might elect 
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as to disposition of dividends did not apply. Insured, who, after allowing life policy to 
lapse, accepted indorsement of paid-up term insurance, made no objection to application 
of dividends, and accepted refund or mistakenly accepting premium, was bound by 
terms of indorsement. Where insured accepted indorsement for paid-up term insurance, 
and died shortly after expiration of term, insurer was not liable. While beneficiary may 
choose between policy and statutory method of computing extended life insurance, she 
cannot select desirable elements from both so as to impose liability on insurer. Dougherty 
v. Mutual Life Ins. Co. of New York. (Mo.) 
(2). Amount available to purchase extended insurance. 

367(2)—Provisions of life policy respecting reduction of benefit and proportionate reduction 
of amount of risk under continued insurance by assured’s indebtedness must be con- 
strued together, each as completely covering subject applicable. Provision of life policy 
that extended insurance would be proportionately reduced by assured’s indebtedness 
meant that amount of extended insurance would be reduced in proportion to net cash 
value, after deducting indebtedness from gross cash value, bore to gross cash value. As 
respects extended insurance, life policy provision that any indebtedness would operate 
to reduce benefit applied only to case of settlement required to be made before lapse. 
Neal v. Columbian Mut. Life Assur. Society. (Miss.) 

367(2)—Reference in statute to any “existing indebtedness on the policy” to be deducted 
from reserve value in computing extended term means indebtedness created by ‘“‘proper 
assignment of policy.’’ Occidental Life Ins. Co. v. Jamora. (T'ex.) 

367(2)—Loan to insured, evidenced by note secured by policy, held ‘“‘indebt ‘edness on 
policy” within clause requiring deduction of such indebtedness from net reserve in 
determining cash surrender value, as regards nonforfeiture provision. Automatic ex- 
tension of insurance, under nonforfeiture clause, held to cancel insured’s indebted- 
ness for loan. Hawthorne v. Bankers Life Co. (U. S.) 

§ 370. ——- ACTIONS 

370—In action on life policy, evidence held insufficient to establish reinstatement of policy 


after lapse for nonpayment of premiums. Illinois Bankers’ Life Ass’n. v. Hardy. 
(Okla.) ‘ 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINE OF ESTOPPEL AND WAIVER. 
371—Waiver is not based on contract, but on theory that insurer is estopped to insist on 
conditions of contract inconsistent with unconditional acceptance of premium. Weller 
v. Manufacturers’ Life Ins. Co. (Mich.) 
371—Insurer may waive conditions in policy although it contains stipulations ‘to contrary. 
Philadelphia Auto Finance Co., Inc. v. Agricultural Ins. Co. of Watertown, N. Y. 
(N. Y.) ‘ 
371—Provision of mutual fire insurance ‘association’s constitution can be waived only 7. 
action of association. Springfield Tp. Mut. Fire Ins. Co. v. Foster et ux. (Ohio.) 
71—-Insurer held not estopped to disclaim liability under group insurance policy of dis- 
charged employee, under facts. Thull v. Equitable Life Assur. Soc. (Ohio.) 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 
372—Provision in premium note for forfeiture of life policy upon default in payment, 
being for insurer’s benefit, may be waived. Higgins v. Old Line Ins. Co. of Lincoln, 
Nebr. (Nebr.) 
§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR 
STATEMENTS OF OFFICERS. 
(1). In general. 
373(1)—Insurance company whose general agent gave receipted bill to insured’s broker for 
premium held estopped, as against insured to deny payment of premium, where in- 
sured paid broker in reliance on receipted bill. New Amsterdam Casualty Co. 
Beren. (N. Y.) 
(2). Certificate of medical examiner. 
373(2)—-Examination of insured by insurer’s physician before issuance of policy, and favor- 
able report, held not alone waiver of clause limiting recovery in event of prior pul- 
monary disease. Popowicz v. Metropolitan Life Ins. Co. (Conn.) 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. ——- IN GENERAL. 
(1). In general. 
375(1)—Imsurance agent may waive term of fire policy to be performed after loss has 
occurred, but no such power exists with relation to provisions of policy relating to 
—— _ continuance of insurance. Weatherby et al. v. Scottish Union & National 
ns me 
375(1)—Director of mutual fire insurance association could not, in “loss payable clause,” 
waive provision of association’s constitution. Springfield Tp. Mut. Fire Ins. Ass’n. 
v. Foster et ux. (Ohio.) 
(2). Nature of agency. 
375(2)—That agent has authority to solicit insurance and collect premiums does not author- 
ize him to waive conditions ‘providing for forfeiture for fraud and misrepresentations in 
procuring policy. Mutual Sav. Life Ins. Co. v. Alsup. Ala.) 
375(2)—-Fire insurer's general agent had authority to bind insurer by waiver or estoppel. 
National Fire Ins. Co. of Hartford v. Tennessee Land Co. (Ala.) ; 
375(2)—-Insurance agent, without authority to make insurance contract, cannot waive 
forfeiture and revive expired. contract. Declaration of assistant superintendent of 
insurer's head office that insurance was effective, notwithstanding default in payment 
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of premiums, neither waived forfeitures therefore nor revived contracts. Burns 
Prudential Ins. Co. of America. (Md.) ee 
375(2)—Insurer’s general agent has authority to receive aa check in payment of 
premiums. New Amsterdam Casualty Co. v. Beren. (N. 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Marine policy providing that insurer’s acts in saving property shall not be con- 
sidered waiver or acceptance of abandonment does not provide that no acts of insurer 
shall be considered waiver. Hilton v, Federal Ins. Co. (Calif) 
376(1)—Notwithstanding limitations in life policy on agent’s authority to bind company by 
waiving conditions therein, such conditions may be waved by some agents. Vierra v. 
New York Life Ins. Co. (Cal.) 648 
376(1)—Insured and beneficiary were charged with notice of provisions in life policies 
that no agent could extend time for paying premiums, waive forfeiture, or bind 
insurer by representations. Burns v. Prudential Ins. Co. of America. (Md.) 1218 
376(1)—Notwithstanding policy prohibits waiver of stipulations by agent, waiver may be by 
a duly authorized agent. Gough v. Halperin (Commonwealth Cas. Co., Garnishee). 
(Pa.) ax .1416 
376(1)—Fire insurance policies held to have deprived agent ‘of power to waive express 
oie against incumbrance of subject of insurance. Sun Insurance Office v. Scott. s16 
COs. eke ea 
376(1)—Life policy provision that notice to or knowledge of soliciting agent or medical 
examiner is not notice to or knowledge of insurer, and that neither of them is authorized 
to accept risks or pass upon insurability, held not to contravene Arkansas statute. Self 
et al. v. New York Life Ins. Co. (U. S.) Shae 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—Acts or statements of insurer admitting liability on policy will not amount to 
waiver of matters vitiating policy, unless insurer has knowledge of. such matters at 
time. Blackwood v. Maryland Casualty Co. (Ala.) 
(2). What constitutes knowledge or notice in general. 
377(2)—Provisions in fire insurance policies prohibiting chattel mortgages without consent 
indorsed on policy are valid stipulations, breach of which constitutes complete defense. 
Suu Insevance Ollce v. Stott CU. Bp). ncccsisasascncsas ‘ da aos 
377(2)—-Knowledge imputed to automobile liability insurer as to condition of title to 
automobile when policy was first issued is imputed at subsequent renewals. Peck v. 
Hartford Accident & Indemnity Co. et al. (Wis.) 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—If agent’s knowledge was imputable to mortgagee, knowledge was also imputable 
to fire insurer, since agent represented both. Detroit Fire & Marine Ins. Co. v. Helms. 
(Ark.) ; : 43 
378(1)—Soliciting agent’s knowledge insured and wife owned property as tenants by en- 
tirety must be deemed insurer’s knowledge. Fulbright v. Phoenix Ins. Co. of Hartford, 
Conn. (Mo.) 
(2). Who is agent of insured. 
378(2)—State statute declaring soliciting agent insurer’s agent does not so enlarge his 
authority so as to render his knowledge of facts imputable to insurer, notwithstanding 
policy provisions limiting his authority. Fountain & Herrington, Inc., v. Mutual Life 
Ins. Co. of New York. (U. S.) eh ash ah K : 1168 
(3). Nature of agency and authority of ‘agent. 
378(3)—-Where mortgaree when applying for fire insurance informed general agent that it 
did not know whether mortgagors still owned property, insurer held estopped to assert 
violation of sole and unconditional provision. National Fire Ins. Co. of Hartford v. 
Tennessee Land Co. (Ala.) 998 
378(3)—That insurer’s special agent is charged with knowledge of character ‘of ‘insured’s 
title at time fire policy was purchased creates no saving clause to provision voiding 
policy, if insured’s interest be other than unconditional. Kramer v. Western Assurance 
ce tm. 52 
378(3)—J.ccal agent’s knowledge of insured’s prior illness, consultations with physicians, 
etc., held not imputable to insurer, so as to constitute waiver of right to avoid policy. 
Fountain & Herrington, Inc., v. Mutual Life Ins. Co. of New York. (U. S.) ......1168 
378(3)—Knowledge of antomobile liability insurer’s general agent respecting title and 
another’s interest in insured automobile held knowledge of insurer. Peck v. Hartford 
Accident & Indemnity Co. et al. (Wis.) : ; 1436 


$ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTIONS. 
(1). In general. 

379(1)—Misrepresentation of material fact made by insurer’s agent in application attached 
we, policy will be imputed to insured. Southern Surety Co. of New York v. Fortson. 
( ; 

379(1)- Where applicant for life insurance truthfully answers questions in application, 
surer could generally take advantage of false answers entered by agent. Van Ross v. 
Metropolitan Life Ins. Co. (Kan.) 

379(1)—As respects agent’s alleged error, insured was presumed to have read automobile 
policy, and was bound by contract and warranties appearing on face thereof. Insured 
by retaining policy for month without calling insurer’s attention to material error made 
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by agent, if any in recording answer to question regarding cost of automobile, adopted 
answer in policy as true. Where assured paid $150 for automobile, but retained policy 
showing cost to be $2,250 without attempting to correct error, he could not recover on 
policy. Springfield Fire & Marine Ins. Co. v. Nix. (Miss.) .............:.ceeeeeeee 838 
379(1)—-Greater burden rests upon insurer to deal fairly with illiterate foreign applicant, 
especially as to agent’s writing down answers by applicant. Campdon v. Continental 
a Sein) (RU is otha aa cee web sak Seated ny cineca aah Sh eek alae noe Soeloinaa Tie 499 
(2). Statements as to title. 
379(2)—Insurer describing abstracts in abstractor’s fire policy as insured’s property could 
not thereby avoid liability, where there was no warranty of ownership. Connecticut 
Fire Ins, Oe. of Hartiers, Goin, v. Beaks C0) Bi) so ccccciwcicctccccscssceewean 749 
(4). Life and accident insurance. 
379(4)—Fraud of insurance association’s agent in allegedly falsely recording applicant’s 
answers held not imputable to defendant association, in which other association’s mem- 
bership was subsequently merged. National Aid Life Ass’n. v. Miller. (Texas.) See aOe 
379(4)—Where insured answered truthfully but insured’s agent misstates answers in applica- 
tion, insurer is not estopped to assert fraud as against insured, unless agent acted within 
real or app?rent authority. Theat insured answered truthfully but agent misstated an- 
swers in application held not defense against insurers suit to cancel health and accident 
policy; statute making statements to agent ineffectual unless contained in application. 
Insured presumably read signed application reciting that statements to agent did not 
bind insurer unless accepted in writing. Agent’s fraud in misstating insured’s answers 
in application held no defense against insurer’s suit to cancel policy; agent heing un- 
authorized to falsify answers. Massachusetts Protective Ass’n..v. Allen. (U. S.) .. 1070 
(5). Good faith of insured. 
379(5)—-Insured’s retention of life policies was approval of application as attached to 
policies. De Roy v. New York Life Ins. Co. (U. S.) ................ s aes 
(7). Agency for insurer or insured. 
379(7)—Where insurer in action on life policy alleged falsity of statements in application, 
beneficiary may properly reply, alleging truthful answers were given by agent failed to 
enter same as given, and evidence in support thereof is relevant. Life insurance avent, 


in making out application, acts as insurer’s agent. Van Ross v. Metropolitan Life 
Ins. Co. (Kan.) . j R99 
§ 382. —— IN GENERAL. 


382—Where fire policy provides manner of waiver of provisions, waiver can only be had by 
wey) provided for. Weatherby et al. v. Scottish Union & National Ins. Co. sa 
ROMs aR sok aspiarala a Ga emate stereo ain Wits ein Gah te aisle wi atarerea ia ates era ONE ban Wares teiie ora 

382—Attachment of “loss payable clause’’ to fire insurance policies did not affect provision 
against mortgage, even though agent without power to waive provision knew of mort- 
gage; and where mortgage placed by insured either before or after such attachment 
was in force at time of fire, insured could not recover on policies. Attachment of 
“loss payable clause’ is consistent with condition against change of interest or in- 
cumbrance of insured’s property, and in no wise affects such condition. Sun Insurance 


ee OR TE yarns 6-00 4:k brine Nimsaanye wiv e Wie owe diw HIRST A ORK a SOs Kiel OED 316 
§ 383. - ORAL WAITVER. 
383—That insured. after standard fire policy was issued, informed insurer’s local agent that 
he had procured another policy upon same property, and agent said it was all right, did 
not waive provision forbidding other insurance. Johnson v. Aetna Ins. Co. of Hart- 
ford, Conn. (N. C.) ; ; a : ; . 110 


§ 387. —— CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 
387-—-Promise, if any, to insured after fire that payment of preceding year’s assessment would 
waive forfeiture caused by dilatory payment, without evidence of insured’s changing 
position, held not binding. Mary Guest & Son v. Farmers Mut. Fire Ins. Co. (Mo.) .1024 
387—Insurer issuing another fire policy to insured, after issuing standard policy with rider 
permitting other insurance, was not relieved of liability under first policy. Where loss 
payable clause rider to standard fire policy, permitting other insurance was superseded by 
clause omitting such permission, permission was revoked. Johnson v. Etna Ins. Co. of 
Hartford, Conn tN...) ; ie eee ; ; . 110 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Insurer, not having exacted proofs of loss or otherwise inconvenienced insured, 
did not waive express provisions of fire policy respecting additional insurance. 
Filikowski v. Springfield Fire & Marine Ins. Co. (Wis.) 
(3). Acts and conduct of insurer or agents in general. 
388(3)—-Payment of commission to agent does not estop insurer interposing defense of 
nonpayment of premium note, payable to insurer and in its possession, in an action 
on fire policy. Finney v. American Central Ins. Co. (Mo.) ees 106 
388 (3)—Where life policy was in default for nonpayment of premiums, receipt of check and 
issuance of receipt for subsequent premium by insurer through mistake was not binding 
upon it, where mistake was discovered next day and insurer promptly advised. Dough- 
erty v. Mutual Life Ins. Co. of New York. (Mo.) 
388(3)—Insurer, whose agent discussed with insured procuring additional fire insurance, 
had no duty to remind insured that doing so without consent invalidated re 
Filikowski v. Springfield Fire & Marine Ins. Co. (Wis.) ............. 366 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—That insurer habitually accepted delinquent premiums under accident policy pro- 
viding that payment of overdue premiums revived policy did not estop insurer to claim 
suspension by tardy payments. Richardson v. American National Ins. Co. (La.) ..... 392 
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(5). Guaranty and indemnity insurance. 
388(5)—Automobile liability insurer, if continuing to defend operator of automobile know- 
ing of breach of insurance contract requiring co-operation in defense, waived breach. 
Blackwood v. Maryland Casualty Co. (Ala.) ......... ccc ccc cece ec cceees Lenawee 832 
388(5)—Ljiability insurer, by assuming defense of suits against insured, with knowledge 
of circumstances, waived alleged breach of policy terms regarding notice. Liability 
insurer’s subsequent disclaimer held not to relieve it of duty to defend suits against 
insured, where it had voluntarily assumed defense. National Battery Co. v. Standard 
Accident Ins. Co. (Mo.) ; 205 
388(5)—-Credit insurer did not waive right or estop itself to set up defense that amounts 
claimed were not due insured by collecting note for previous account after policy ex- 
pired. Shawmut Coal & Coke Co. v. American Credit-Indemnity Co. of N. Y. 
es Wad art 4 an 1153 
388(5)—Assumption by insurer under malpractice policy of defense of action against 
physician held not to estop insurer from subsequently claiming nonliability under policy. 
Assumption by insurer under malpractice policy of defense of action against physician 
held not such construction of policy as to estop insurer from subsequently denying 
liability on ground physician's liability was covered by policy. McGee v. United 
States Fidelity & Guaranty Co. (U. S.) .. 2 ph : ree 852 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(2). Conditions as to title. 
389(2)—Where automobile liability insurer, knowing that person not named in policy as 
owner held beneficial interest in automobile, issued policy to protect him, it was estopped 
to deny liability after accident. Peck v. Hartford Accident & Indemnity Co. et al. 
( Wisc.) . 1436 
(4). Condition as to other insurance. 
389(4)—Where agent, taking application, was informed of other fire insurance on property, 
issuance of policy was waiver of provision against other insurance. Miracle v. New 


York Underwriters Ins. Co. (Ky.) ...... . jbo , rr : ~Seau oe 
§ 390. FAILURE tO ASSERT FORFEITURE OR TO CANCEL OR RESCIND POL- 
ICY. 
390--If local agent extended time to pay premium, and said nothing about cancelling fire 
policies insurer was liable, and could not maintain that policies were canceled. Federal 
Union Ins. Co. v. Griffins (Ky.) 1095 


390—Insured’s statement to insurer’s investigator that insurer should say if it wanted 
policy back held not demand on proper officer of insurer, so as to work estoppel to 


cancel policy. Insurer held not estopped to cancel life insurance policy,, in absence 
of substantial evidence that insured changed position, failed to obtain other insurance, 
or was otherwise prejudiced because of delay. Insurer must act to avoid policy within 


reasonable time after discovering grounds therefor, or be deemed to have waived right. 
Insurer did not waive right to avoid policy for misrepresentations in’ application by 
failure to cancel policy before insured’s death within month after it sent investigator. 
Insurer is entitled to reasonable time after discovering falsity of representation in 


application for investigation before canceling policy. Fountain & Herrington, Inc., v. 
Mutual Life Ins. Co. of New York. (U. S.) 1168 


§ 391. ADMISSION OF LIABILITY ON POLICY. 

391—-Forfeiture is waived where insurer with knowledge of forfeiture recognizes continued 
validity of policy Kissinger v. North American Union Life Ins. Co. (N. J.) 932 

391—-Assurer, to prevent being estopped to disclaim liability under indemnity policy, was 
obligated to disclaim within reasonable time after acquiring knowledge of facts on which 
disclaimer was to be based. Lavine v. Indemnity Ins. Co. of North America. (N. Y.) 1121 

§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUM OR ASSESS- 

391—That life-insurer, after lapse, informed beneficiary, during insured’s illness, that pre- 
mium was paid, held insufficient to raise estoppel; no injury resulting. New York Life 


Ins. Co. v. Silverstein. (U. S.) é ; ee 4 629 
§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS 
MENTS. 


(1). In general, 
392(1)—Insurer, by unconditionally accepting premium after expiration of grace period, 
waived default, notwithstanding insurer was not informed of insured’s fatal illness. 
Weller v. Manufacturers’ Life Ins. Co. (Mich.) ; iin 4 673 
392(1)—Retention of payment mistakenly received for current premium on defaulted life 
policy until return to insured upon his neglect after prompt advice to reinstate policy 
gave insured no additional rights. Dougherty v. Mutual Life Ins. Co. of New York. 
(Mo.) 5 ees ; eee Ge Pe ee PP Re ree ‘ ‘ gaa Oe 
392(1)—Mere retention of premiums after fire policies were voided by breach of terms 
by insured did not of itself constitute waiver. Weatherby et al. v. Scottish Union & 
National Ins. Co, GG Be} na6s tics se bate Ree Sika 6 HGISES pattelb waes wats . 348 
392(1)—Lack of tender of premiums paid with legal interest thereon is alone sufficient 
to defeat right to rescission of insurance policy on ground of fraud. United States 
Fidelity & Guaranty Co. v. Leong Dung Dye. (U. S.) 144 
392(1)—Insurer under collision policy could not take advantage of its mistake in issuing 
policy to insured as owner rather than mortgagee, where mistake was not discovered 
until after collision occurred and insurer failed to return premium. Gattavara_ v. 
General Ins. Co. of America et al. (Wash.) 1424 
(2). Premium demanded but not paid. 
392(2)—-Insurance agent’s ineffectual attempts to collect past-due premiums held not waiver 
of breach of condition, even if he had sufficient authority to waive it. Life insurance 
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policy, lapsed for nonpayment of premium, remained so, where payment was not made 
before insured’s death, even if agent was euthorized to make offer. to reinstate it 
on payment of premium. Burns v. Prudential Ins. Co. of America. (Md.) .........1218 
(6). Demand and acceptance after loss. 
392(6)—Acceptance of payment of premiums after loss occurs operates as waiver of in- 
sured’s failure to keep record as required in record warranty clause. Mechanics Ins. 
Co. et al. v. Inter Southern Life Ins. Co. (Ark.) 
392(6)—After loss had occurred, merely paying assessment on mutual fire policy for year 
preceding loss did not waive forfeiture caused by dilatory payment, as regards loss in 
following year. Mary Guest & Son vy. Farmers Mut. Fire Ins. Co. (Mo.) . ‘ ..1024 
392(6) Indorsement on policy that. insured paid difference in rates at location of fire and 
location specified in policy does not have retroactive effect of, making insurer liable for 
loss at location other than specified in policy. wisely Phoenix Fire Ins. Co. v. Cohn- 
Hall-Marx Co. (N. J.) ; 1029 
(8). .Demand and acceptance after injury or ‘death of person ‘insured. 
392(8)—Letter mailed by life insurer after insured’s death, requesting premium payment 
without knowledge of death, was ineffective as waiver of provisions of policy. Union 
State Bank & Trust Co. v. Northwestern Life Ins. Co. (U. S.) ...... > 3 isa dual Say a 
(10). Retention and enforcement of note. 
392(10)—Mere retention by insurer of insured’s premium note does not amount, after de- 


fault in payment, to waiver of forfeiture for nonpayment. Johnson v. Commonwealth 
Life Ins. Co. (Ala.) 


§ 394. PROMISE TO PAY LOSS. 

394—Promise of payment and salvaging operations, after knowledge of violation of clause 
against assigning policy, justified finding that insurer waived clause, and that assignee 
relied’ on its acts. Hilton v. Federal Ins. Co. (Calif.) ... 

§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Generally, if insurer with knowledge of facts denies liability for stated reason, it 
cannot set up other defenses. Condition for application of rule that insurer denying 
liability for stated grounds cannot thereafter set up other defenses is that insured or 
beneficiary has been prejudicially misled. Insurer held not limited in defenses to reasons 
assig aad in ‘letter for cancellation of membership certificate, in absence of averment 
or proof that beneficiary was misled. Mitchell v. American Mut. Ass’n. (Mo.) 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—-Beneficiary held entitled to full recovery on life policy, in view of clause making 
policy incontestable except for nonpayment of premiums or violation of conditions relating 
to military or naval service, notwithstanding clause limiting liability for death by 
aerial navigation, except in certain cases, to amount to premiums paid. Cause of 
defense must be plainly excepted from incontestability provision. Contract invalid as 
against public policy or good morals cannot be validated by incontestability provision. 
Defense is barred by incontestability clause unless life policy leaves no reasonable 
doubt that defense is not so barred. Maxim inclusio unius est exclusio alterius applies 
to exception in incontestability clause in life policy. Bernier v. Pacific Mutual Life 
Ins. Co. of California. (La.) 1200 
Incontestible clause does not affect liability, but merely limits time for asserting de- 
fense. Where insurer, within contestable period, pleads defense of fraud in action on 
policy, plea not being voluntarily withdrawn, insurer is entitled to set up such defense 
in subsequent action. Aetna Life Ins. Co. v. Daniel. (Mo.) cic ‘ 
Incontestible clause held to reserve to insurer right to ascertain facts material to risk 
and validity of contract within year, and to preclude it from canceling or rescinding 
contract thereafter. Kansas City Life Ins. Co. v. Hislip. (Okla.) 
Contest by insurer is too late if begun after expiration of contestable period, though 
insured died within period. To constitute ‘‘contest’’ within incontestable clause of policy 
there must be invoking of judicial action either by suit or defense. In action on life pol- 
icy, answer and counterclaim filed by insurer in federal court after procuring removal 
held ineffective to initiate ‘‘contest’’ where case was later remanded for want of juris- 
diction. Petition for removal of action on policy was not general appearance or equiva- 
lent, and therefore could not be considered as initiating ‘“‘contest’’ in state court. In- 
surer’s filing in state court of answer contesting policy within year after federal court’s 
remand for want of jurisdiction held not authorized by statute, where contestable period 
had expired. Tracy Loan & Trust Co. v. Mutual Life Ins. Co. of New York. (Tex.) 
Incontestable provision, though more restrictive than required by state statute, held 
valid. Under Minnesota law, all rights under life policy become fixed at insured’s 
death, and, if insured dies during incontestable period, insurer may set up its defenses, 
even in suit brought after expiration of period of contestability. Under federal rule, 
insured's death does not stop running of contestability period. Insurer may sue in 
equity, within period of contestability, to rescind or cancel life policy. Mutual Life 
Ins. Co. of New York v. Conley et al. (U. S.) 


XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE. 

$ 403. PERILS OF THE SEA. \ 

403—“Perils of the sea’ within policy indemnifying insured are casualties or accidents 
resulting frem the fortuitous action of the sea; ‘fortuitous’? meaning happening by 
chance or accident. Kermani v. Insurance Co. of North America. (N. Y.) .. . .1317 

(B> INSURANCE OF PROPERTY AND TITLES. 

§ 421. FIRE. 


421--Damage to rings inadvertently thrown into furnace held not covered by policy 
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insuring against all direct loss and damage by fire. Harter et al. ‘v. Phoenix Ins. Co. 
of Hartford, Conn. (Mich.) ; ; 1291 
§ 425. THEFT. 
425—Insurer was not liable for theft of automobile by chauffeur, for president of insured 
corporation, directed to return automobile to garage. Chauffeur for president of  insuréd 
corporation, directed to return automobile to garage, was “in assured’s service” as 
respected liability on theft policy. Dairy Fertilizer Co. v. American Ins. Co. (La.) 
Word “transport,’”’ as used in bond for messenger robbery coverage, means to convey 
from one place to another. That insured had money when he left place’ of business 
for barber shop held not to show insured was “transporting” money within proptectidn 
of robbery bond. Freidberger v. United States Fidelity & Guaranty Co.’ (N. Y.)..1441 
To constitute ‘theft’ of auto so as to render insurer against “theft’’ liable, there 
must be felonious intent to permanently deprive owner of possession. Where. owner 
left auto at shop to be repaired and repairman, without owner’s consent, used it for 
family outing and negligently wrecked car, insurer held not liable under policy 
indemnifying owner against “theit’’ Seither v. Pennsylvania Manufacturers’ Ass'n. 
Cas. Ins. Co. et al. (Pa.) . 1415 
Burglary insurance policy held to cover only loss of money, effected by use of tools, 
etc., directly applied on exterior of safe. Loss affected by manipulating combination 
lock on outer door of safe held not covered by burglary policy, though inner ¢om- 
partments were entered by use of tools. Northwestern Casualty & Surety Co. y. Bar- 
zune. (Tex.) 219 
5—Clause in automobile theft policy exempting loss arising from voluntary parting with 
possession, whether or not by fraudulent scheme, excepted theft accomplished by false 
pretext. Clause in automobile theft policy exempting loss arising from voluntary part- 
ing with possession, whether or not by fraudulent scheme, contemplated temporary 
parting induced by fraud. Clause in automobile theft policy exempting loss arising 
from voluntary parting with possession, whether or not by fraudulent scheme did not 
cover loss from permitting temporary use by apparent purchaser intending theft. Stuart 
Motor Co. v. General Exchange Ins. Corporation. (Tex.) 604 
Policy held not to insure against damage to truck while in wrongful possession of 
another, in absence of theft. Insurer held not liable under policy for damage to truck 
while in possession of one who did not intend to deprive owner of permanent 
possession thereof. Home Ins. Co., New York, v. Brewton. (Tex.) 1423 
427. PROXIMATE CAUSE OF LOSS. ; 
427—Smoke in insured’s premises was natural consequence of fire in adjacent shop, and 
loss occasioned by smoke is properly attributable to smoke arising from fire. Intention 
of parties to fire policy in standard form was that any loss “proximately caused” 
insured by fire should be covered by policy. Where fire was not direct cause of insured’s 
damages, he must prove that loss was proximately caused by fire. Jiannetti v. National 
Fire Ins. Co. of Hartford, Conn. (Mass.) 
(C) GUARANTY AND INDEMNITY INSU RANC e. 
§ 432. NONPAYMENT OF DEBT INSURED. 
3 Credit insurance policy held not to cover amount not due insured when claim was filed. 
Shawmut Coal & Coke Co. v. American Credit-Indemnity Co. of N. Y. (N. Y.) 1153 
§ 435. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY 
435—Automobile used to return plaintiff from bus in sight-seeing trip abandoned because 
of weather held used in “auto tours,” as contemplated by indemnity policy. Davis et 
al v. California Highway Indemnity Exchange. (Cal.) 5 Re 588 
—Person driving at automobile owner’s request was within liability policy insurance “any 
person * * * operating’ automobile, nctwithstanding owner was in control. Under 
automobile liability policy insuri against loss from operator's liability to any person, 
children of automobile owner, killed through negligence of one driving at her request 
could recover, since driver was liable to children Bachmann v. Independence Indem 
nity Co. (Cal.) 1108 
435—Public liability policy held to cover losses arising from operation of elevators bv in 
sured’s emplovee. American Building Maintenance Co. v. Indemnity Ins. Co. of North 
America. (Cal.) 114 
-Damage for injuries to one slipping on ice which fell to street from parked ice truck, 
held not within motor vehicle insurance policy. Caron v. American Motorists’ Ins. Co. 
of Chicago, Ill. (Mass.) : ie 412 
435—Collision occurring while employee of public garage was delivering automobile to 
owner, a storage customer, held to arise out of “operation of public garage’’ withim 
limitation on coverage in liability insurance policy issued to owner. Wendt v. Wallace 
et al. (Minn.) ; AP 1404 
435—Person not party to contract of insurance, but for whose protection policy provides, 
can stand only upon terms of contract. Person injured in collision between’ automobile 
and insured truck with trailer attached held not within terms of liability policy, preclud- 
ing recovery thereof. Adams et al. v. Maryland Casualty Co. (Miss.) 1118 
435—Provision of liability policy insuring against loss in operation of automobile by’ person 
or persons with permission of insured held not void for indefiniteness. Barsuk v,, In- 
dependence Indemnty Co. (N. Y.) 843 
435—Death from being stabbed by employee at bathing resort, “whom decedent unjustifiedly 
assaulted while intoxicated held not “accidental” within liability policy;) Raven Halls, 
Inc. v. United States Fidelity & Guaranty Co. (N. Y.) .... Sw a age 
435-—-Sending automobile from branch in another city to get other automobiles for’ purpose 
of sale held “‘purpose usual to assured’s operations’ in conducting automobile exchange 
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business within indemnity policy. Liability when accident occurred, involving automobile 
sent out by assured, conducting automobile exchange business, from branch in another 
city to get other automobiles for purpose of sale, held covered by indemnity policy. 
Lavine v. Indemnity Ins. Co. of North America. (N. Y.) .............. ; 1121 

435—In action against driver of rented auto and insurer of customers of lessor, that 
driver knowingly misrepresented age to lessor to obtain car held not to defeat recovery 
on policy. General Casualty & Surety Co. v. Stevens et al. (Ohio.) : 1411 

435—-Insurance policy providing compensation for injuries or death resulting from operation 
of motor vehicles by assured included automobile not described in insurer’s permit. In- 
surer may waive description of motor vehicles and agree to make compensation to per- 
sons negligently injured or killed from operation of motor vehicles by insured. In view 
of other provisions, provision that insured’s motor equipment was operated under per- 
mit of Public Service Commission whose cancellation should annul liability policy held 
not to limit insurer’s liability to automobile specified in permit. Whitlock v. United 
States Inter-Insurance Ass'n. (Ore.) ; 

435—Injury sustained by child due to previous negligence of insured’s employee in piling 
lumber in alley held within liability covering accidents caused by insured’s em- 
ployees ‘‘engaged at time of injury’ in service of insured. Keystone Lumber Co. v. 
Security Mut. Casualty Co. 

435—Policy insuring contractor 
and not property owner’s liability for negligence causing contractor’s employee’s death. 
El Paso Electric Co. v. Indemnity Ins. Co. of North America. (Tex.) 

435-—Policy in compliance with statute requiving public motor carrier to carry insurance in 
protection of judgments against carrier, based on damages from “personal injury,” does 
not authorize recovery on judgments based on damages resulting from death. Bilbo v. 
Lewis et ux. (Tex.) ; ‘ 1128 

435—Permitted uses of insured corporation’s automobile within liability policy authorizing 
use for pleasure and business held not restricted to corporation’s business and pleasure. 
To permit valid use of insured corporation’s automobile, thereby extending liability policy 
to include operator thereof, act of board of directors is unnecessary. Georgia Casualty 

v. Waldman. (U. 
ysician’s liability to 

successful skin grafting operation, held not within terms of malpractice. McGee v. 
United States Fidelity & Guaranty Co. (U. S.) ahah wpichered shat ay Ralene Ree 

435-—-Statutory provision limiting insurance coverage to assured or persons operating auto- 
mobile with ‘‘permission of assured’’ held intended to cover persons using automobile 
with assured’s consent in first instance, regardless of use thereafter. Damages sought to 
be recovered under liability policy must be included within coverage of policy, whether 
automobile was operated by assured or by another with his permission. Statute and pro- 
vision in policy extending coverage to assured or person driving automobile with his 
permission, held not to create liability where none existed under policy. Insurance cov- 
erage afforded by statute and policy to assured or user of automobile with permission of 
assured, existing only when use is for purpose described in policy, held not greater when 
automobile is used with assured’s permission than when used by assured himself. Lia- 
bility policy held not to indemnify user of automobile in event of liability because of 
casualty occurring during time of unspecified use. Where grocery truck was used by 
employee after termination of day's work to haul furniture without knowledge of em- 
ployers for party unknown to employers, truck held not used only for “commercial pur- 
poses in business of assured,’’ so as to impose liability on indemnity insurer. Drewek v. 
Milwaukee Automobile Ins. Co. (Wis.) ; .1140 
437. WRONGFUL ACTS OF INSURED. 

7——Indemnity policy covering injuries caused by existence of material lawfully maintained 

applied to injuries due to falling beam unless unlawful placement of beams on side- 
walk, as distinguished from negligent piling, was proximate cause of accident. Lo Galbo 
v. Columbia Casualty Co. (N. Y. S. C.) ; 

(D) LIFE INSURANCE. 


§ 438. CAUSE OF DEATH IN GENERAL. 

438——-Where officer shot insured as he was about to shoot another officer, beneficiary could 
recover nothing under life policy providing that no benefits would be paid for death 
caused by intentional act of another. Provision of life policy that no benefits would 
be paid for death caused by intentional act of another is void. Epps v. Gate City Life 
Ins. Co. (N. C.) : seo 

§ 448. DEATH CAUSED BY BENEFICIARY. 

448—A beneficiary who murders the assured cannot recover. Sovereign Camp, W. O. W. v. 
Clark. (Ark.) ‘ ; 

443—Pregnant woman who intentionally commits abortion on herself violates no criminal 
law; hence even if insured purposely brought on, by use of drugs, abortion resulting in 
death, provision of policy exempting from coverage death from insured’s own criminal 
act did not defeat insurer's liability. Simmons vy. Victory Industrial Life Ins. Co. of 
Louisiana. (La.) aya ‘ Sanday 

448—Beneficiary’s murder of person insured held to preclude recovery on life policy. 
Swavely v. Prudential Ins. Co. of America. (N. J.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

(1). In general. 
451(1)—Death of one driving tractor which tipped over held not covered by policy insuring 
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coe death by wrecking of “‘motor-driven car.’? Bowers v. Continental Life Ins. Co 
(Calif.) ‘a 
451(1)—Where insured, acting on free advice of family physician whom he met on street 
and questioned concerning remedy for chills, took quinine, but inadvertently took 
overdose, paralysis allegedly resulting therefrom held disability caused by medical 
“treatment” within exception in accident policy. New Amisterdam Casualty Co. v. 
Perryman. (Miss.) errr ae wan ects cotta he ane eas emawe ee 
451(1)—Insured dying from injuries received in accident when taken for free airplane 
ride for pleasure held not “engaged in aeronautics” within policy. Flanders v. Benefit 
Ass’n. of Railway Employees. (Mo.) ...... 401 
451(1)—Phrase “in time of war’ in accident policy providing exemption from liability 
for death from “aviation or submarine operations or in military or naval service in time 
of war” applies only to last antecedent, and therefore death while engaged in aviation 
in peace time was within exemption. Taylor v. Prudential Ins. Co. of America. 
Cs ee <2 bes dag 265 
451(1)—Injuries to laborer while helping to remove trolley pole held sustained while 
working in public highway within exception in accident policy. King v. Continental 
Life Ins. Co. (Pa.) ; oa 1368 
(2). Walking or being on railway or bridge. 
451(2)—Accident policy held not to exclude injuries received by insured on . railroad right 
of way unless insured was violating statute or railroad’s regulation. Allen v. Life & 
Casualty Ins. Co. of Tennessee. (Mo.) 


§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 
452—Closed milk delivery truck driven by insured, at time of fatal accident, returning 
home after pleasure drive, held a “private motor driven automobile” within indemnity 
provisions of accident policy. Life & Casualty Ins. Co. of Tennessee v. Metcalf. 
(Ky.) Relate sae ; Sgenas 
452—To recover under policy insuring against being thrown from wrecked or disabled 
horse-drawn vehicle, vehicle must have been wrecked or disabled when insured was 
thrown. To recover under policy insuring against being thrown from wrecked or dis- 
abled vehicle, causal relation must exist between disabled vehicle and accidental throw- 
ing of insured. Slaughter v. Columbus Mut. Life Ins. Co. of Columbus, Ohio. (Ia.) 
Death of insured due to fall from farm wagon when team started forward, causing 
breaking of standard which rested against scaffold in barn, held not within policy 
covering death resulting as direct consequence of “wrecking or disablement of any 
vehicle.” Gilbert v. Federal Life Ins. Co. (Mich.) 1332 
452—Neither extent of damage nor cost of repairs was sole test of whether there was 
“wreck” of taxicab within accident insurance volicy. Where tire blew out simultaneously 
with collision with curbing, there was ‘‘wreck’’ within passenger’s accident policy, 
though blowout was only damage to taxicab. National Casualty Co. v. Mitchell. 
(Miss.) pea cee ces Mate Rees Sar eeoe weed Sr ’ 813 
452—-Salesman driving employers’ automobile incident to employment to sell and deliver 
merchandise held not “hired operator,’’ within exception to liability contained in special 
automobile accident insurance policy. Woodring v. Commercial Casualty Ins. Co. of 
Newark, N. J. (Neb.) 1362 
Where only insured’s head struck viaduct while insured was attempting to adjust 
article on truck, policy insuring against injury from ‘“‘collision of or accident to 
vehicle” did not cover ensuing death. Inman v. Life & Casualty Ins. Co. (T'enn.)..1572 
Insured injured while riding on runningboard held not “‘in’’ automobile within accident 
policies requiring that insured be “‘actually’’ riding in automobile. New Amsterdam 


Casualty Co. v. Rust. (Tenn.) , 1374 
455. EXTERNAL, VIOLENT AND ACCIDENT'AL MEANS OF INJURY. 


Insured’s death from sunstroke while not making undue exertion, while engaged in 
customary activities, without intervening injury, held ‘“‘accidental’’ within accident policy. 
“Sunstroke” is unusual event not to be ordinarily expected, hence comes within term 
“accidental’’ within accident pclicy. United States Fidelity & Guaranty Co. v. 
Hoflinger. (Ark.) — ; ; 1328 
455—Injury to insured drinking mixture which unknown to him, contained substance caus- 
ing paralysis, held caused from ‘‘external, violent and accidental means” within 
accident policy. Woods v. Provident Life & Accident Ins. Co. (Ky.) 157 
455—Phrase ‘“‘accidental means’’ within accident insurance certificate should be interpreted 
according to ordinary usage. Injury tragically disproportionate to trivial cause, if 
unforeseen, unexpected, extraordinary, an? unlooke’ for, would be cavsed by “‘ace‘dental 
means” within accident insurance certificate. Mere fact that injury occurred is 
insufficient to support finding that injuries were caused by “accidental means’ within 
accident insurance certificate. Loss of eye as result of displacement of retina caused 
by great strain on insured while lifting held result of ‘accidental means’ within 
eecident insurance certificate. Bennet v. Travelers’ Protective Ass’n. of America. 
(Nebr.) 1364 


455—Expressions ‘‘accidental injury’? and injury by “external, violent and accidental means,” 
as used in accidental policy, are not synonymous. In action on policy insuring against 
bodily injury sustained solely through external, violent, and accidental means, agreed 
statement of facts held insufficient to support judgment for plaintiff. Conti v. Benefit 
Ass’n. of Railway Employees. (Pa.) ..... idle Bigs eae eal aciceal a ee 


455—Death resulting from natural and probable consequence of innaredte act is not “‘acci- 
dental” within insurance policy. Horan v. Prudential Ins. Co. of America. (Pa.)..1236 
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§ 458. INHALING GAS. 

458—Poisoning by carbon monoxide gas held injury effected through ‘accidental means,” 
within accident policy. Southern Surety Co. v. Calhoun. (Tex.) 

§ 460. INTOXICATION. 

460—That accident policy did not cover injury sustained while under influence of intoxi- 
cants or narcotics did not defeat liability where insured drank mixture which, unknown 
to him, contained foreign substance causing paralysis. Woods v. Provident Life & 
Accident Ins. Co. (Ky.) .. Sein eats : i ae 

460—“‘Affect”’ in accident policy excluding injuries while affected by any intoxicant, means 
acting injuriously on persons and things. Policy provision excluding liability for 
injuries to insured while under influence of any intoxicant prevents recovery without 
showing condition was contributory cause of accident. 
Co. ue 'S) Ee ; 

§ 462. VIOLATION OF THE LAW. 

462—Proof held to show that insured was assaulting person shooting him, precluding 
recovery on policy excepting accidents resulting from insured’s unlawful act. Osborne 
v. People’s Benev. Industrial Life Ins. Co. of Louisiana. (La.) 

§ 464. INTENTIONAL INJURIES. 

464—Insured’s drinking fluid which he did not know contained substance causing injury 
held not to defeat liability under accident policy. Woods v. Provident Life & Acci- 
dent Ins. Co. (Ky.) rs aia : 3 ae 

464—Ljife policy exempting “intentional injuries * * * by others”, unqualified by words 
“fatal or otherwise’, used regarding other injuries mentioned, covered death by murder. 
International Travelers Ass’n. v. Barnes. (Tex.) ; 

§ 465. SUICIDE OR SELF-INFLICTED INJURIES. 

465—Insured, not insane, could not recover under disability clause of life policy for dis- 
ability resulting from attempted suicide, notwithstanding incontestability clause. Elwood 
v. New England Mutual Life Ins. Co. (Pa.) : rhea’ 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—An accident is the “‘sole and independent cause of the disability’? within accident policy, 
if it be the efficient or predominant cause of injury or death. Carnelious v. 
Louisiana Industrial Life Ins. Co. (La.) sfialies eer : ett 

§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Generally, one is “totally disabled’’ from injury until death within accident policy re- 
quirement, when during all such time his condition is such that exercise of ordinary care 
would require him to desist from performance of his duties. Death of insured from 
pneumonia, 20 days after he received injury to respiratory organs by breathing fumes 
while fighting fire, resulted from ‘‘disability, immediate and total’? from injury to death 
within accident policy requirements, notwithstanding insured worked in meantime. 
Kemper v. Police & Firemen’s Ins. Ass'n. (Tex.) 1091 

XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE. 

§ 470. ABANDONMENT. 

470—Condition precedent to abandonment is that insured investigate sufficiently to be 
reasonably satisfied that amount of loss is sufficient to justify abandonment. Hilton 
v. Federal Ins. Co. (Calif.) 

§ 476. INSURANCE OF PART OF VALUE. 

476—Where value of insured’s interest in property insured under marine policy exceeds 
amount thereof, insured is coinsurer as to such uninsured part, and underwriter is 
only liable for such proportion of loss as amount of insurance bears to value of 
insured’s interest. Hilton v. Federal Ins. Co. (Calif.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAI, LOSS 

493—Where, after fire, there remains standing substantial portion of building reasonably 
usable to advantage in reconstruction, there is no “total loss.’’ Patriotic Ins. Co. 
of America v. Franciscus. (U. S.) eg 1265 
495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS OR 

CHARTER 

495—Policy insuring against breakdown of engines held not to cover rent and cost of 
installing substitute engine. American Employers’ Ins. Co, v. Peter Gengler Co. 
(Tex.) : a 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. ——- IN GENERAL. 

499—*Sound value,” fixed by appraisers, held synonymous with “actual cash value’? in 
fire insurance policy. Patriotic Order Sons of America Hall Ass’n. v. Hartford Fire 
Ins. Co. (Penn.) .. ee i 

§ 500. - VALUED POLICIES. 

500—Hail insurance policy, indicating parties did not intend fixed valuation of crops in- 
sured, construed to be open, and not valid, policy, preventing recovery thereon without 
proving actual value of crops damaged. Uncertainty of amount distinguishes open 
from valued policy. Hemmer Miller Development Co. v. Hudson Ins. Co. of New 
York. (S. D.) ; : 

500-——-Fixtures ‘and improvements in store installed by tenant, including partitions, bins, 
shelves, mezzanine floor, and office inclosure, held not “immovable by nature’ within 
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act relating to valued fire insurance policies. Lighting Fixture Supply Co. Inc. v. 
Fidelity Union Fire Ins. Co. (U. S.) ......:...; ‘ bio 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Automobile collision policy held to have insured against actual loss or damage to 
automobile, so that the element of depreciation was proper one for appraisers’ con- 
sideration. Schreck v. Standard Accident Ins. Co. (Pa.) ; di ce aati 

502—-Partial loss is ascertainable by proof of reasonable value immediately before and imme- 
diately after fire. Fire-insured may recover for partial. loss sum equal to damage done 
property. Patriotic Ins. Co, of America v. Franciscus. (U. S.) 

$ 503. AMOUNT OF INTEREST OF INSURED. 

503—Mortgagee could not recover from fire insurer for improvement taxes paid by mort- 
gagee after loss, since rights accrued when loss occured. Other mortgage was also 
security for “other indebtedness” did not warrant mortgagee’s recovery under fire 
policy, as regards indebtedness secured by separate mortgage. Standard mortgage 
clause obligating fire insurer to pay mortgagee ‘as its interest may appear’? means as 
its interest may appear under that mortgage, not under separate mortgage. Detroit 
Fire & Marine Ins. Co. v. Helms. (Ark.) 
Open policy of fire insurance is contract of personal indemnity. Under open fire 
insurance policy, insured is guaranteed against loss, to extent of insurable interest, 
not exceeding amount stipulated. Where betterments and improvements damaged by fire 
was installed by tenant, but would pass to owner at expiration of lease, tenant held 
entitled to recover, under fire policy, value of use only to expiration of lease. Lighting 
Fixture Supply Co. Inc., v. Fidelity Union Fire Ins. Co. (U. S.) 

503—Rule that, in absence of fraud, accident, or mistake, valuation in valued policy binds 
parties, is subject to limitation that in case of conveyance insured’s loss is measured 
by interest he retains. Interest retained by vendor under conveyance of premises 
insured which was unenforceable in part held to measure amount of recoverable loss 
under tornado policy irrespective of valued policy law. Wohlt v. Farmers’ Home Hail, 
Tornado, & Cyclone Ins. Co. of Seymour. (Wis.) ; 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Where there is no contribution clause in fire 


1261 


policy, and loss is payable to mortgagee, 

insurer cannot satisfy obligation by paying only pro rata share. Power Building & Loan 
Ass'n. v. Ajax Fire Ins. Co. (N. J.) 1032 

§ 505. DUTIES OF INSURED AFTER LOSS. 

505—Insured’s failure to furnish correct license number held not breach of automobile 
theft policy provision requiring insured’s assistance in recovering automobile. Reed 
v. Fidelity & Guaranty Fire Corporation of Baltimore, Md. (La.) 184 

§ 507. LOSS OF RENT AND PROFITS. 

507—Rain insurance of gross income from concessions at celebration construed to mean 

difference between stated sum and gross income. Where amount recoverable under rain 

insurance of gross income from concessions was exceeded by amount actually received, 
insured cannot recover. American Legion at Osceola v. Eagle Star and British 

Dominions Ins. Co., Ltd. (la.) ae ‘ 104 

Insurer under rent policy held estopped, during delay in reconstructing building, to 

assert insured did not proceed with reasonable diligence. Saperston v. American & For- 

eign Ins. Co. of New York. (N. C.) 1037 

507—Provision in fire policy requiring that due consideration be given to experience of 
business before fire and probable experience thereafter should be applied in determining 
probable profits of warehouse during suspension of business following fire. Hutchings 
et al. v. Caledonian Ins. Co. of Scotland. (U. S.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 514. DAMAGES INCURRED OR PAID. 

514—Insured, compelled to defend suit when insurer denied liability, held only entitled 
to recover reasonable attorney’s fees from insurer. Aetna Life Ins. Co. v. Heiden. 
(Ark.) , - aes 

514—Action for personal injuries having abated by assured’s death, no liability attaches 
against insurer under policy to pay final judgment against assured. Ritter v. California 
Highway Indemnity Exchange. (Cal.) 7 

514—Insurer indemnifying insured against automobile liability has right to dispose of 
action against insured as its option, and settle in way best for its interest. Knowledge 
of loss which might result to insured under automobile liability by permitting entry 
of consent judgment against him by insurer’s attorneys held no bar to rights of 
attorneys for insurer to act for its interest. Long v. Union Indemnity Co. (Mass.) 

514—Under automobile liability policy providing that insurer will defend negligence action, 
where insurer does defend, it becomes liable on rendition of judgment without pay- 
ment thereof by assured, though policy contains ‘“‘no action’ clause. Kipkey  v. 
Casualty Assn. of America. (Mich.) ; 

§14—Insurer defending assured under automobile liability policy indemnifying insured 
against loss from legal liability for personal injuries to others held liable upon policy 
upon rendition of judgment against assured without assured’s payment thereof, 
although policy contained ‘“‘no action clause.” Rogers v. Youngs et al. (Mich.) 

$14—Policy which “insured against loss arising out of liability’ held contract to insure 
against liability, not merely indemnity. Barsuk v. Independence Indemnity Co. (N. Y.) 

$14—Under policy giving insurer exclusive control of, and right to compromise suit against 
insured, indemnity insurer is liable for negligence and bad faith in defense of, and 
in failing to settle, suit to insured’s injury. 
co .S.. SS 
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§ 514%. DEFENSE OF ACTIONS. 

51414—Co-operation clause of automobile liability policy was just as binding on one using 
automobile as against insured. When automobile liability insurer needs co-operation 
of assured, lack of co-operation without legal excuse and not waived by insurer is good 
defense. Blackwood v. Maryland Casualty Co. (Ala.) 

5141%4—Assistance required of assured under automobile liability policy requires truthful 
statement of facts upon which claim may be based. Alleged misrepresentation with de- 
liberate intent to deceive, by one driving with assured’s permission, that he was not 
operating automobile when accident occurred, if true, relieved automobile liability in- 
surer from liability to injured person on ground of assured’s failure to co-operate as 
policy required. Ada D. Rochon v. Preferred Acc. Ins. Co. of N. Y. (Conn.) .1110 

514%4—Plaintiff cannot recover against garnishee if defendant could not do so. Insurer, 
not liable to assured because assured prevented defense of insured claim, held not 
subject to garnishment in action by injured party against assured. Schneider v. 
Autoist Mutual Ins. Co. (IIl.) F 

514%—Where complaint against truck owner 
policy, insurer is obligated to defend action. Complaint against insured’s under liability 
insurance policy covering truck held to state cause of action covered by policy 
requiring insurer to defend action. Where insurer under liability policy covering truck 
refused to defend action covered by policy, insureds could recover for expenses 
necessarily incurred in defending action. Christian et al. v. Royal Ins. Co. et al. 


clined to assume and continue defense after insured refused to accept insurer’s con- 
ditional offer. That suits against insured were settled without trial held not to 
preclude recovery against liability insurer of amounts insured was compelled to pay and 
expend. National Battery Co. v. Standard Accident Ins. Co. (Mo.) 
%—Policy, insuring theatre against loss incurred defending suits alleging bodily injuries 
“accidentally” sustained covered cost of theatre’s defending suit against alleging 
negligent injuries. Patron’s suit against theatre, alleging breach of its duty to use 
care to protect patron from other patron’s disorderly conduct alleged accident based 
on negligence within policy insuring theatre against loss incurred defending suits 
alleging bodily injuries ‘“‘accidentally’’ sustained. Washington ‘Theatre Co. Inc. v. 
Hartford Accident & Indemnity Co. (N. J.) Sats 5 ha Seale se ae gt Gi acl 
Casualty policy provisions expressly giving insurer right to designate insured’s at- 
torney impliedly gave power to remove attorney. Thecugh, as matter of record, attorney 
furnished by casualty company to defendant would be defendant's attorney, as matter 
of fact he would be casualty company’s servant. Heller v. Alter. (N. Y.) 1408 
Under policy givine irsurer exclusi -ontrol cf, and rieht to compromise suit 
against insured, indemnity insurer is liable for negligence and bad faith in defense of, 
and in failing to settle, suit to insured’s injury. Tiger River Pine Co. v. Maryland 


Casualty Co. (S. C.) . : .. 867 


Insured, forced’ by liability imsurers repudiation of contract to assume respon- 
sibility and employ attorneys to represent him in defense of suit covered by policy, 
was entitled to recover from insurer expenses necessarily incurred. American Fidelity 
& Casualty Co. v. Abbott. (Tex.) : 1419 

Policy reauiring insured to co-operate with insurer. does not require insured 
to combine with insurer to present defense to suit. Policy requiring insured to co- 
operate with insurer fair disclosure of information to enable to determine whether 
there is genuine defense. After insurer renounced insurance contract, insured held 
under duty to make reasonable defense to action against him, as regards insured’s 
rights against insurer Buckner v. Buckner et al. (Wis.) 1432 

LIFE INSURANCE. 

515. AMOUNT PAYABLE ON DEATH. 
Policy providing for partial payment, if insured died within year from other “‘pulmonary 
disease’ limits liability; insured having died from pulmonary abscess. Williams v. 
Interstate Life & Accident Ins. Co. (Tenn.) ; : 2 eee 

§ 517. AMOUNT’ OF INCONTESTABLE OR PAID-UP POLICY. 

517—As to the amount recoverable, suicide and incontestable clauses held not conflicting 
and life insurer was not precluded from invoking suicide clause in action brought after 
expiration of contestable period. Moore v. Bankers’ Credit Life Ins. Co. (Ala.) 

§ 519. PARTICIPATION IN DIVIDENDS OR PROFITS. 

§ 520. - IN GENERAL. 

520—-Language of life policy held to incorporate attached illustration sheet, showing amount 
of surplus payable in twenty years into policy. Illustration sheet showing amount of 
surplus payable at end of twenty years attached to life policy bound insurer to pay 
amount of surplus earnings stated. Where life policy contained option of insured to 
take stated amount of surplus at end of twenty years, stipulation in policy respecting 
apportionment of distribution of surplus earnings did not bind insured to accept smaller 
amount determined by following certain method. Legare v. West Coast Life Ins. 
Co. (Calif.) ‘ ; Hater 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTAL DISABILITY. 

524--Insured under policy allowing indemnity for injuries which “wholly and continuously 
disable” insured from performing duties pertaining to occupation must prove that 
injuries necessitated abandonment of substantially all usual and customary duties of 
occupation; dancing teacher held not entitled to indemnity for total disability, where 
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able to carry on other duties of ro aside from dancing with pupil. Federal 
Life Ins. Co. v. Hurst. (Ga.) se 

524—Loss of leg by longshoreman is a “total disability” "within meaning of accident 
policy. Carnelious v. Louisiana Industrial Life Ins. Co. (La.) ; 

524—Insured who, having pulmonary tuberculosis, merely consulted and advised with his 
tenants, who did actual work of raising crops for shares thereof, held not “performing 

any work” within policy. Manuel v. Metropolitan Life Ins. Co. (La.) . 

524—Where insured is incapacitated from performing any substantial part of his ‘ordinary 
duties, case of “total disability” is presented, although he is still able to perform a few 
minor duties. Whether insured is disabled from prosecuting any occupation is deter- 
mined by consideration of his education, experience, age, and natural ability. Katz v. 
Union Central Life Ins. Co. (Mo.) area 

524—In action to recover disability benefits under life policy, facts held not to warrant 
finding insured was “totally disabled and thereby prevented from engaging in occupation 
for profit” during disability. Term “total disability” in policy is not to be construed 
literally. Pannone v. John Hancock Mutual Life Ins. Co. 

524—That insured, after injury, worked two years and was let ‘off solely for conditions 

; other than ability to work, established his ability to work for profit. Metropolitan 
Life Ins. Co. v. Barela. (Tex.) 

§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 

525—-In action on health policy, treatment by sending medicine or prescriptions through the 
mail constitutes regular “treatment by doctor’’ within policy. Inter-Ocean Ceey Co.. 

v. Huddleston. (Ark.) eee 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT ‘DISABILITY. 

528—‘Total disability” did not become “presumably permanent disability under life policy 
until it had lasted three months. Disability clause of life policy held not ambiguous. 
Perlman v. New York Life Ins. Co. (N. Y.) 

528—Insured seeking to recover under policy making disability dependent. on ‘inability to 
perform any work for any compensation may not test out various ee Pruden- 
tial Ins. Co. of America v. Wolfe. (U. S.) ; 

§ 529. DEATH FROM ACCIDENT 

529—Term “hotel” within triple indemnity clause of accident policy covering death in 
consequence of burning of hotel includes entire equipment making up hotel. Commercial 
Casualty Ins. Co. v. Adkisson. (Okla.) ; 169 

529—Death of insured from pistol shot wound received while perpetrating robbery held not 

‘accidental’ within double indemnity provision of life policy. McGuire v. Metropolitan 

Life Ins. Co. (Tenn.) ‘ ; penne 1240 

529—Recovery could not be had under double indemnity clause for death of policeman 
killed by drunken negro resisting arrest. -Johnson v. nesvel Standard Life Ins. 
Co. -(U. §S.) nis 

529—Death resulting from sunstroke sustained while playing golf on hot afternoon held 
not result of ‘‘accidental means” within double indemnity clause of life policy. Flushed 
sunburned face after sunstroke held not “visible contusion or wound” within double 
indemnity clause of life policy applicable in case of accidental death. Paist v. 

Life Ins. Co. (U. S.) 638 
Death of professional boxer from broken neck suffered from violent blow on chin while 
engaged in legal boxing match held effected by “accidental cause,”’ within double 
indemnity clause in life policy. Gustafson v. New York Life Ins. Co. (U. S.) 1174 
Death of professional boxer from broken neck suffered from violent blow on chin 
while engaged in legal boxing match held effected by ‘‘accidental cause,’’ within 
double indemnity clause in life policy. New York Life Ins. Co. v. Gustafson. (U. S.)..1175 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

5 Under ,accident insurance certificate containing limitation on insurer’s liability where 
injury results from discharge of firearms and theré was no actual eye-witnesses, in- 
sured’s assailant may be witness contemplated. Shooting of insured under certificate of 
accident insurance, if assailant thought insured to be another would not be intentional 
killing. Carpenter v. Iowa State Traveling Men’ s Ass’n. (La.) . . 1080 

530—Provision regarding “accident benefits’? and “permanent disability benefits” in health 
and accident policy held to control subsequent specific provision covering injury 
resulting in blindness. Caine v. Physicians’ Indemnity Co. of America. (Mo.) 1340 

530—General provision in policy against bodily injuries by, accidental means held qualified 
by subsequent clause limiting insurer’s liability for “shooting self-inflicted.” Where 
insurance company in accident policy limited its liability for “shooting self-inflicted” 
such limitation applied to insured’s voluntary shooting of himself. Lemmon v. 
Massachusetts Protective Ass’n. Inc. of Worcester, Mass. (Okla.) ab aigia are sina alae Oe 


XIV. Notice and Proof of Loss. 


§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 

533—Rules requiring strict performance of conditions precedent to policy’s becoming 
effective are not applied to proof of loss and other matters subsequent to loss. Gough 
v. Halperin (Commonwealth Cas. Co., Garnishee). (Pa.) 


§ 539. TIME FOR NOTICE AND PROOF. 
(1). , In general. 


Leg fire policy held not “request for sworn  eatemment” whi statute, preventing 
insured’s recovery on policy because of three-month delay in sending statement. 
Cyprinski v. Phoenix Ins. Co. (Mass.) 
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539(1)—Under statute prohibiting changes in limitations by contract, accident policy 
provision requiring written notice within twenty days after accident held valid. 
National Casualty Co. v. Mitchell. (Miss.) 
539(1)—Insurer’s by-law requiring proof of loss to be filed within 90 days after date of ioss 
held conflicting with statute and void. Southern Tavelers’ Ass’n. v. Cole. (‘T'ex.) .1097 
539(1)—Fire policy requirement respecting proof of loss held to make time of essence 
within state statute. Niagara Fire Ins. Co. v. Pospisil. 
(3). ‘“‘Immediate’’ notice. 
539(3)—“‘Immediate notice’ of loss required by theft policy means reasonable notice, and 
notice given after week’s search by insured for lost pin was sufficient. Nixon et ux. 
v. Indemnity Ins. Co. of North America. Cal.) os 203 
539(3)—Standard accident policy requirement of “immediate notice” of death held to mean 
only reasonable notice. Notice of death given accident insurer Upon beneficiary’s 
discovery of policy, although about two weeks after death, held “immediate notice” 
within policy. Clay v. AStna Life Ins. Co. (U. S.) 
(4). Furnishing proof forthwith. 
539(4)—Written notice on July 5 of fire occurring on May 25, though insured knew of fire 
following day, held not given ‘forthwith’; hence failure to give notice of statutory 
sworn statement forthwith was not excused. Hannuniemi v. Carruth et al. (Mass.)..1019 
(5)—Effect of failure or delay. 
539(5)—Breach of automobile theft policy provision respecting proof of loss, so penalty being 
prescribed for noncompliance and, merely postpones time of bringing suit until proof 
is made. Home Ins. Co. of New York v. Murphy. (Ala.) 
$39(5)—Insured could not allow full compliance with requirement respecting proof of 
loss after lapse of 60 days allowed therefor in fire policy. Niagara Fire Ins. Co. 
v. Pospisil. (U. S.) 
(6) Excuses for failure or delay. 
539(6)—Generally, default in giving written notice required by policy is executed by 
physical incapacity of insured. Revell v. Columbian Protective Ass’n. of Binghamton, 
Mx. ON. 3D 
§ 540. SUFFICIENCY OF NOTICE. 
540—Treatment of proof of illness furnished by insured’s- physician as notification of 
disability under health policy held not error. Revell v. a Protective Ass’n. 
of Binghamton, N. Y. (N. J.) 
§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 
543—-Statute creating presumption of death of person who leaves state does not repeal 
common-law presumption. Presumption of death arises on proof that person departed 
and has not been heard of for seven years by those who would naturally hear from 
him. Diligent effort must generally be made ‘to find missing person, before presumption 
of death arises. Proof that inquiry was made of persons who would naturally hear 
of or from absentee is sufficient proof of diligent effort to locate absentee within 
common-law presumption of death. Hill’s Adm’x v. Metropolitan Life Ins. Co. (Ky.) 
Life policy stipulation for due proof of a death required only that proof, whatever 
its form of insured’s death should reach insurer. Insurer’s payment of one policy 
on same insured’s life met another policy’s requirement for “due proof of death,” 
notwithstanding failure to prove giving of such proof under first policy. (Md.) 1215 
§ 548. EXAMINATION OF INSURED. 
548—Burglary policy requiring insured’s submission to examination on insurer’s request, 
gave insurer right to require that insured submit to examination where loss occurred. 
Insured’s refusal to submit to examination by insurer where loss occurred, as required 
21 ey SON, essential condition of policy. Cohen vy. Commerical Casualty Co. 
(Mass. ong ‘ : 
548—Notice to insured to furnish bills, ete, . supporting fire loss, and that it was company’s 
desire to conduct examination as specified time and place, held insufficient under terms of 
policy. Insured who appeared in response to notice, had submitted to examination 
concerning fire loss, waived insufficiency of notice. Davidson v. Providence baie: 
Ins. Co. (N. 
§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 
549-——-Life insurer, more than one year after receiving notice of insured’s death by drowning, 
held not entitled to order permitting exhumation of body and autopsy in view of un- 
reasonable delay. Bernstein v. Metropolitan Life Ins. Co. (N. Y.) 
549—Under accident policy insurer held entitled to autopsy, if demand was reasonably and 
seasonably made. Accident insurer must use due diligence in making demand for 
autopsy, and, if reasonably possible, must demand autopsy before interment of body. 
Public policy of Minnesota does not forbid disinterment of body for purpose of autopsy 
pursuant to accident policy provision. Without consent of insured’s widow, who is 
demand for autopsy, addressed to insured’s widow and sole beneficiary, held addressed to 
proper person. Accident insurer’s demand for autopsy, made month after burial, held 
reasonably and seasonably made, where insurer received no notice of claim until 12 
days after burial. Refusal of insured’s widow and beneficiary to consent to autopsy 
reasonably and seasonably demanded held breach of contract defeating right to recover 
on accident policy. Clay v. Aitna Life Ins. Co. (U. S.) 
§ 552 MISSTATEMENTS OR OMISSIONS. 
552—Insured’s statement in proof of loss that no other than affiant had any “interest” in 
property was not false, so as to avoid policy, because of existence of chattel mortgage. 
St. Paul Fire & Marine Ins. Co. v. Colwell et al. (TGR: occ cea ccc cksale ceca sda 
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§ 553. FRAUD OR FALSE SWEARING. 
In general, 

§53(1)—L andlord’s right to recover on policies issued jointly to landlord and tenant held 
not affected by tenant’s fraudulent statements, unknown to landlord, in proof of loss. 
Under agreement whereby landlord furnished seed and certain supplies and tenant 
furnished labor and equipment, each to receive one- -half crop, they were not partners, 
and tenant’s false statements in proof of loss did not bar landlord’s recovery on fire 
policy issued to them jointly; tenant being ‘“‘share cropper.”” Mechanics Ins.: Co. et al. 
v. Inter Southern Life Ins. Co. (Ark.) 

553(1)—If insured knowingly and willfully with intent to ‘defraud insurer, swears falsely 
in making proofs of loss, such act amounts to a fraud on insurer. Liberty Tea Com- 
pany, Inc. v. La Salle Fire Ins. Co. (Wis.) 


§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
555. IN GENERAL. 
555—Stipulation of fire policy against waivers otherwise than by written indorsement on 
policy did not apply to waivers after loss. Waiver of proof of loss as to insured 
prevented there being failure of insured to render proof of loss, so that mortgagee 
had no duty to make it. Home Ins. Co. v. Currie et al. (U. S.) 
555—Waiver of proof of loss held not required to be attached to robbery Policy. " North- 
western Casualty & Surety Co. v. Pike & Kramer. (U. S.) ‘ 
§ 556. ee OF OFFICERS OR AGENTS. 
In general. 
$56(1)—Insoer’s representative who countersigned policy was “authorized agent” as 
regards authority to waive provisions respecting proofs of loss. Where provision for 
furnishing proofs of loss is waived on insurer’s behalf by authorized agent, insurer 
is estopped from entering defense that proofs were not furnished. Philadelphia Auto 
Finance Co., Inc. v. Agricultural Ins. Co. of Watertown, N. Y. (N. Y. 
(2). Powers of adjusters. 
556(2)—Waiver of proof of loss by adjuster held binding on insurer against robbery 


notwithstanding policy provision. Northwestern Casualty & Surety Co. v. Pike 
Kramer. (U. S.) 


§ 557. —— EXPRESS WAIVER. 
557—-Notwithstanding policy prohibits waiver of stipulations except in writing, stipulations 
as to notice, proof of loss, etc., may be waived by parol. Gough v. Halperin 
(Commonwealth Cas. Ca., Garnishee). (Pa.) ; uk wen 1416 
§. 558. ——- IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—By failing to comply with request for form for proof of death and by making 
independent investigations, insurer waived compliance with policy provision respecting 
proof of death. Murdie v. Maryland Casualty Co. (U. S.) 
(2). Statements and acts of officers and agents. 
558(2)—Insurance company cannot take advantage of insured’s inactivity in not furnishing 
required written notice of loss, caused directly by assurance of company’s authorized 
agent. Gough v. Halperin (Commonwealth Cas. Co., Garnishee). 7 1416 
(4). Failure to furnish blanks. 
558(4)—By failing to comply with request for form for proof of death and by making 
independent investigations, insurer waived strict compliance with policy provision 
respecting proof of death. Murdie v. Maryland Casualty Co. (U. S.) 370 
§ 559. ——- DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Insurer’s denial of liability under fire policies dispensed with necessity for making 
proof of loss. Mechanics Ins. Co. et al. v. Inter Southern Life Ins. Co. (Ark.) 
559(1)—Where insurer denied liability on hail policy and made offers of settlement, 
of proofs of loss held waived. Lee v. Farmers’ Mut. Hail Ins. Ass’n. (Ia.) 
559(1)—-Insurer’s denial of all liability under policy waived provisions requiring notice and 
proof of loss, or any defects in notice or proof. Richardson vy. Farmers’ Mut. Hail 
Ins. Ass’n. of Iowa. (Ia.) 


850 


filing 


(2). Life and accident insurance. 
559(2)—Where insurer denied liability and refused payment after demand was made, com- 
pliance with policy provision requiring formal proof of loss held unnecessary. Inter 
Ocean Casualty Co. v. Copeland. (Ark.) 
559(2)—Proviso in policy relating to proof of continuance of ‘disability held ‘not to prevent 
recovery for permanent disability, where insurer had denied liability and insured 
proved permanent disability at trial. Maresh v. Peoria Life Ins. Co. (Kan.) 2 
559(2)—When insurance company having timely notice of loss is sued and denies liability, 
it waives proof of loss. Ericson v. Mutual Benefit Health & Accident Co. (Neb.) 1361 
§ 560. FAILURE TO OBJECT OR TO STATE -GROUND OF OBJECTION. 
(1). In general. 
560(1)—In action on robbery policy, insurer could not insist upon formal proof of loss, 
where it had all information within required time ead. _— no objection. North- 
western Casualty & Surety Co. v. Pike & Kramer. (U. S. . 850 


§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Nonwaiver agreement preserving all the then rights of insurer and insured had no 


effect on waiver of formal proof of loss already accomplished. Home Ins. Co. v. 
Currie et al. (U. eee died 
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XV. Adjustment of Loss. 


§ 566. EFFECT OF ADJUSTMENT. 

566—Evidence held not to show that garage company’s employee so imposed on insurance 
adjuster as to bar recovery for repairing insured automobile. Reliable Motor Co., Inc., 
v. Maryland Casualty Co. (La.) 

566—Adjustment of fire loss by insurance adjuster held to give rise to implied promise 
of several insurers to pay according to terms of respective policies. Georgia Home 
Ins. Co. et al. v. Choctaw Cotton Oil Co. et al. (Okla.) 


§ 567. Toe PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 
TION. 


567—-Covenants in automobile fire policy providing for arbitration are valid. New v. 
Union Automobile Ins. Co. (La.) ... 


§ 574. wat IDITY AND EFFECT OF APPRAISAL OR AWARD. 
1). Form, requisites, and validity of award in general. 
574(1)—Evidence before arbitrators did not warrant conclusion that insured house when 
burned was being used for illegal liquor manufacturing, so that award must be vacated. 
Evenson v. State Mutual Rodded Fire Ins. Co. of Michigan. (Mich.) aie 
574(1)—Appraiser’s award under automobile collision policy will not be vacated except for 
appraisers’ fraud, or misfeasance or malfeasance. obertson vy. Boston Ins. Co. (Minn.) 
574(1)—Arbitrators’ or appraisers’ award, provided for in fire insurance policy and agree- 
ment of submission, cannot be set aside, except for actual fraud or deception og mistake 
which is not mere mistake of judgment. Patriotic Order Sons of America Hall Ass’n. 
v. Hartford Fire Ins. Co. (Penn.) 
(4). Inadequacy of award. 
574(4)—Inadequacy of appraisers’ award under automobile collision policy may be evidence 
of fraud, or malfeasance or misfeasance of appraisers and so gross as to establish it. 
Robertson v. Boston Ins. Co. (Minn.) 
(5). Effect of award in general. 
574(5)—Appraisement of fire loss by insured and insurer held not binding on holder of 
mortgage to whom loss was made payable, but who was not party to appraisement. 
Officer v. American Eagle Fire Ins. Co. et al. (La.) Site i 
574(5)—Parties, having by insurance contract and by acts in procuring appraisal agreed to 
submit question of damages in insured automobile to appraisers they appointed, held 
bound by appraisers’ award. Award of appraisers appointed by parties in accordance 
with automobile insurance contract held competent evidence. Schreck et al. v. Standard 
Accident Ins. Co. (Pa.) mak 
574(5)—Appraiser’s finding of sound value of insured property and loss or damage held 
final. Patriotic Order Sons of America Hall Ass’n. v. Hartford Fire Ins. Co. (Penn.) 
574(5)—As between mortgagee of insured property and insurer, mortgagee’s rights are 
determined by “Standard Mortgage Clause’? and cannot be vitiated by acts of owner 
in agreeing to appraisal with insurer without mortgagee’s assent. Statute prescribing 
form of policy, requiring arbitration and appraisal of loss by insurer and owner, does 
not make such arbitration and appraisal binding on mortgagee not consenting thereto. 
Beaver Falls Building & Ioan Ass’n v. Allemania Fire Ins. Co. of Pittsburgh. (Penn. ) 
574(5)—-Where amount of loss under fire policies was by agreement submitted to appraisers 
appointed pursuant to policy, award held to sufficiently determine amount of damages 
as basis for judgment. Commercial Standard Ins. Co. v. E. P. — Chevrolet 
Co. (Tex.) : Kales ive ieee : . 
(7). Actions to set aside award. 
574(7)—In action to set aside appraisers’ awz ard under automobile collision policy, evidence 
held not to justify finding of appraisers’ fraud or malfeasance or misfeasance. Evi- 
dence held not to establish such gross inadequacy in appraisers’ award under automobile 
collision policy, as to establish appraisers’ wrongdoing. Robertson v. Boston Ins. Co. 
(Minn.) Sata WP eia torat < ‘ a . 
574(7)—-Appraiser’s testimony as to distinction in appraisers’ minds between sound and 
actual cash value of insured property held not admissible to impeach finding of sound 
value as showing accident or excusable mistake. Patriotic Order Sons of America Hall 
Ass’n. v. Hartford Fire Ins. Co. (Penn.) 
§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITR, ATION, 
(3). As to defects and objections. 
576(3)—Insurer acquiescing in appraisement of damaged automobile by appraiser appointed 
by making no move to have it modified, waived alleged defects and inadequacies 
therein. Schreck et al. v. Standard Accident Ins. Co. (Pa.) : : 
§ 579. SETILEMENT BETWEEN PARTIES. 
579—In action on fire policy, testimony of insurance adjuster that $250 was figured as value 
of automobile held admission of liability to that extent. New v. Union Automobile 
Ins. Co. (U. S.) 
579—lInsured’s acceptance of less than stipulated ‘amount ‘of fire policy for total loss did ‘not, 


in absence of dispute in respect thereto, bar recovery of balance due under policy. 
Horn v. Atlas Assur. Co. (Ky.) .. 


XVI. Right to Proceeds. 


§ 580. —L a LE TO OWNER OF PROPERTY OR INTEREST INSURED. 
ad n genera 
580(1)—Indemnity provision of fire policy held promise to make good loss to those suf- 
fering loss. Haney v. Farmers’ Alliance Ins. Co. et al. (Kan.) 
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(2). Property subject to mortgage or other lien. 
580(2)—Most that mortgagee is entitled to under provision requiring mortgagor to insure 
is equitable lien on proceeds of policy to extent of mortgazee’s interest. Hartford 
Fire Ins. Co. v. Landreneau et al. (La.) Oy ; 1286 
580(2)—Holder of automobile purchase price note indorsed by vendor held entitled to have 
proceeds of fire policy covering automobile applied on note by virtue of vendor’s lien. 
Holder of automobile purchase price note held entitled to have proceeds of collision 
policy applied on note by virtue of stipulation in act of sale and chattel mortgage. 
Officer v. American Eagle Fire Ins. Co. et al. (La.) ........ cry. is a! ; 1393 
580(2)—Judgment lienor held not entitled to proceeds of fire policy covering building erected 
by one claiming under unregistered deed from judgment debtor. Byrd vy. Pilot Fire 
Ing, Ce. ot o<.. GR. GS) 5. cess at aca co eeeser @ wii 
580(2)—Holder of tax sale certificate had no claim to proceeds of fire policy covering 
building situated on land described in certificate. Street v. Beaufort Fish Scrap 
& Ge Ge. 4&4 eh CGY C...: 115 
580(2)—Mechanics’ lien claimant, on d t 
not entitled to assert lien against proceeds of insurance. In re Cecire. 109 
580(2)—Where fire insurance money under terms of trust deed is security for restoration of 
building and mortgage debt, mortgagor’s restoration of building at own expense held not _ 
to subject such money to creditor’s claims. Connors et al. v. Mango et al. (Wis.) 1059 
§ 581. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
581—Mortgage clause in fire policy is not assignment of policy, but merely creates agree- 
ment between insurer and mortgagee. Franklin Fire Ins. Co. v. Butts et al. (Ark.) 96 
581—That first mortgage required mortgagor to insure property held not to deprive holder 
of second mortgage of right to proceeds of fire policy made payable to it. Hartford 
Fire Ins. Co. v. Landreneau et al. (La.) gate akin : ahh 1286 
581—Where insurance policy covering mortgaged property contained provision for payment 
to mortgagee as his interest might appear, mortgagee was entitled to insurance ta 
extent of debt secured. Seller of machinery taking note and retaining title until paid 
held not entitled to insurance as against mortgagee under loss payable clause. where 
buyer did not agree to insure machinery for seller’s benefit. Jeffreys et al. v. 
Boston Ins. Co. et al. (N. C.) : ? . 1301 
581—-Mortgagee’s rejection of insurance policy precludes independent contract between it 
and insurer. Where mortgagee rejected fire policy and obtained other insurance in its 
place, insurer is not estopped to deny validity of policy containing mortgage clause 
in favor of mortgagee. Mortgagee cannot reject fire policy and thereafter claim benefit 
under it for loss sustained. Continental Insurance Co. v. Ferro et al. (N. J.) 
581—Where mortgagor takes out fire policy for mortgagee’s benefit, and policy contains 
standard mortgagee clause, mortgagee cannot recover insurance money unless he suffers 
actual loss by fire. Where mortgaged building, damaged by fire, was restored to 
condition it was in before fire, mortgagees under standard mortgagee clause held not 
entitled to recover proceed of insurance. Where mortgaged building is restored after 
fire, mortgagor who paid cost of restoration is subrogated to mortgagee’s rights under 
fire policy containing standard mortgagee clause. Savarese et al. v. Ohio Farmers 
Ins. Co. of Le Roy, Ohio et al. (N. Y.) 
581—-Where mortgagee clause was expressly limited to insurance on building, insurance on 
rersonal property wa subject to assignment by insured or attachment at suit of 
creditors Standard mortgagee clause covers only insurance on real property or personal 
property annexed. Standard mortgagee clause held inapplicable to judgment or lien 
creditors, apart from mortgage liens or trust deeds. Insurer does not estop itself by 
attaching clause in favor of alleged mortgagee. Word “trusteee,”” as used in standard 
mortgagee clause, refers to trustee practically equivalent to mortgagee. Clarke et al v 
Real. (Pa.) 1304 
582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 
> SURED 


113 


582—Delivery of policy to payee under limited loss payable clause did not authorize latter 
to hold it beyond terms of appointment. In insured’s action for use of bank on policy 
clause in bank's favor covering only insurance on buildine, court could not hold 
bank was entitled to entire proceeds of policy, since legal plaintiff was insured. Judg- 
ment creditor, does not secure benefits of mortgagee clause by calling himself trustee. 
Clarke et al. v. Real. (Pa.) 1304 

582—-Under fire policies in names of owner and contractor, with loss payable clause, owner 
was entitled to proceeds after contractor’s interest was satisfied. Loss payable clause 
payable to contractor made contractor appointee or payee of insured to collect loss 
payable under policy to extent of appointment. Clarke et al. v. Charles B. Hartman Co. 
(Pa.) 1312 
583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRE- 

SENTATIVES, OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 

583(2)—Father could sue on small industrial policy insuring infant’s life under insurer’s 
promise to pay in accordance with facility of payment clause. Life Ins. Co. of Vir- 
ginia v. Newell. (Ala.) 

583(2)—Policy clause permitting payment to insured’s spouse, relatives or person paying 
funeral expenses, does not give persons designated right to proceeds of policv. Widow 
of insured’s son could not recover on life policy, notwithstanding claim to be person 
designated in facility of payment clause. Cassidy v. Life Insurance Co. of Virginia. 


(Ga.) 


583(2)—Facility of payment clause in industrial policy protects insurer in all craces where 
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insurer makes payment in accordance therewith. Payment by insurer under facility 
of payment clause in industrial policy does not operate ipso facto to confer on payee 
legal right of property therein. Insurer’s payment, under facility of payment clause, to 
insured’s husband constituted husband trustee; hence fund. could be recovered from 
him. by administratrix. Smith v. Massie. (Ind.) 

583(2)—Under facility of payment provision, insurer must exercise sound judgment in 
determining whether insurance moneys shall be paid to one making proofs of death. 
Under facility of payment provision, payment of insurance moneys to one falsely 
stating in proofs of death that she was insured’s widow and responsible for funeral 
bills. held unwarranted. Sylvester v. Metropolitan Life Ins. Co. (Mich.) 

583(2)—Mother taking insurance on daughter’s life and paying premiums held entitled 
to. proceeds of policy containing facility of payment clause as against daughter’s 
hubsand abandoning wife before policy was taken out. In re Dickman’s Estate. (N. Y.) 

§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 

584—Amendments to Civil Code increasing wife’s interest in community property could 
not give her vested interest in community property theretofore acquired. Levell v. 
Metropolitan Life Ins: Co.  (Calif.) 

§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 

(1). In general. 

585(1)—Under group life policy providing that death benefits should be payable to 
beneficiary or her “legal representatives” payment was properly made to administratrix 
of beneficiary predeceasing insured. Mattern v. Gas Companies’ Employees’ Mutual Aid 
Society of New York et al. (N. Y.) . 

585(1)—As between decedent’s beneficiary having no insurable interest, heirs and admin- 
istratrix, the latter is entitled to proceeds of life insurance policy. Bradley v. 
American National Ins. Co. et al. (Tex.) 

(2) Effect - clause making policy payable to relative or person equitably 
entit 

585(2)—Under life policy authorizing payment to beneficiary, administrator, relative, or 
any person equitably entitled thereto, assurer, as against unrelated beneficiary, could 
make payment to widow, whether she was equitably entitled thereto or not. Beneficiary 
had only contingent interest in life policy authorizing payment to her or to administrator, 
relative, or any ee equitably entitled thereto. Dickie v. John Hancock Mutual 
Life Ins. Co. (N. 

§ 586. — VESTED INTE REST OF BENEFICIARY. 

56¢—Beneficiary named in policy reserving right of change takes 7 contingent interest. 
Hamblin’s Adm’x. v. Hamblin’s Adm’r. (Ky.) .... 

586—Beneficiary has no vested interest in life policy where insured may change beneficiary. 
Self et al. v. New York Life Ins. Co. (U. S.) cutee 

§ 587. ——- CHANGE OF BENEFICIARY. 

587—Insured’s written request and agreement for change of beneficiary executed on form 
and transmitted to company effected change of beneficiary; insured’s failure strictly 
to comply with policies by sending in policies themselves with application for change 
of beneficiary held excusable in view of insured’s illness. Barrett et al. v. Barrett. 
(Ga.) : ; hea he dh echok aac 

587—-Beneficiary cannot interfere with insured’s change of beneficiary under power reserved 
in policy. Andrew v. Bankers Life Ins. Co. et al. (Ta.) ; 5g aac oc 

587—-Bankrupt’s mere delivery, unindorsed, of iife policy in which wife was beneficiary 
to trustee, could not divest her interest. Bankrupt’s mail delivery, unindorsed, of life 
policy in which wife was beneficiary, to trustee, did not make policy part of estate, 
notwithstanding trustee produced unindorsed life policy wherein bankrupt’s wife was 
beneficiary, insurer by paying surrender value to trustee could not preclude wife’s 
later recovery; policy remaining effective when husband died. Joseph v. New York 
Life Ins. Co. (Pa.) ; ; ; rive a Cee 
Change of beneficiary under life policy held effected where form for such purpose was 
not signed and re‘urned to insurer. Wright v. Wright et al. (Tex.) 959 
Parties agreeing on change of beneficiary and signing memorandum thereof effected 
change, though memorandum was not physically attached to policy. Maryland Casualty 
Co. v. Beebe. | oe 

$ 589 — DEAT'H OF BENEFICIARY. 

589—Beneficiary in policy providing for automatic change of beneficiary in case of death 
hefore insured had no vested interest. Hamblin’s Adm’x. v. Hamblin’s Adm’r. (Ky.) 

589—Beneficiary of group policy having predeceased insured, no_ right to proceeds 
descended to her heirs or estate by laws of intestacy. Mattern v. Gas Companies’ 
Employees’ Mutual Aid Society of New York. (N. Y.) 

§ $90. —- RIGHTS OF CREDITORS. 

590—Law exempting ‘“‘proceeds of judgment for personal injury” held inapplicable as to 
recovery on disability provision of indemnity contract. Proceeds of judgment recovered 
under disability provision were not exempt from garnishment under law exempting 
proceeds of life policy. Chattanooga Sewer Pipe Works v. Dumler. (Miss.) ... oe. ae 

590—In absence of fraud or statute, life insurance is payable to beneficiary as against 
insured’s creditors. United States Mortgage & Trust Co. v. Ruggles et al. (N. Y.).. 708 

§ 591%. INDEMNITY INSURANCE. 

591!,—In injured party’s action against automobile liability insurer, defense defeating 
statutory obiect cannot be raised. Hynding v. Home Acc. Ins. Co. L. A. (Cal.) .1386 

$91'4—Refore judgment, proceedings are not maintainable against automobile liability 
insurer for personal injuries, policy not showing direct responsibility to injured person. 
Canen v. Kraft et al, (Ohio.) , . ; 
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5911%4—Policy provision that insurer would pay to others amount of claim allowed against 
insured for injuries or damages sustained held not to subject insurer to liability in 
advance of determination of such amount. Charlton y. Van Etten et al. (U. S.) 1380 
§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 
594—Assignment of fire policy after loss transfers assignor’s right to proceeds: Where 
junior mortgagee has insurable interest at time of loss, insurer under fire policy, by 
making indorsement recognizing title, cannot subsequently assert lack of privity of 
contract. Where junior mortgagee has insurable interest at time of loss, insurer, by 
making indorsement on fire policy recognizing title, cannot subsequently assert liability 
was extinguished. Newman v. National Union Fire Ins. Co. of Pittsburgh, Pa., et al. 
(Nebr.) PE res amir ee come ats ee eke i 
Where policy had clause in favor of contractors, insured’s adjusters could not share 
in proceeds under assignment unless proceeds exceeded interest of contractors, or 
contractors participated in employment of adjusters. Clarke et al. v. Charles B. 
Harem Co. Pay .....;- ; Vi See aks en ara ; 
XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 
595—Liability of insurer asserting option to repair is identical with that of a builder 
who for a consideration paid in advance has failed to perform the contract to repair. 
Glens Falls Ins. Co. v. Bassett. (Ark.) eae SS Pe od ate 
595—Clause of fire policy authorizing insurer to rebuild held of no effect, wheré loss 
was total. (Ky.) : . 333 
$95—Insurer not requesting 
automobile collision policy, complain that by award made insurer could not exercise 
option of repairing automobile, instead of paying damages. Schreck et al. v. Standard 
Accident Ins. Co. (Pa.) 
§ 597. TIME PAYMENT. 
597—Disability benefits held payable from date of permanent disability, not from date of 
proof thereof, under policy providing for payment of benefits on furnishing proof of 
permanent disability. Prudential Ins. Co. of America v. Singletary. (Okla.) 
§ 598. INTEREST ON AMOUNT OF LOSS. 
598—Heir of beneficiary predeceasing insured was without right to proceeds of policy 
providing for payment of insurance to executors, administrators, or assigns in case 
there was no beneficiary living. Hamblin’s Adm’x. v. Hamblin’s Adm’r. (Ky.) 
598—Under accident policv making indemnity payable monthly, interest held payable on 
monthly installments from their due date. Interest is not allowed on payments due 
under policies on theory that insurer should be punished for failure to pay principal. 
Wollums v. Mutual Ben. Health & Accident Ass’n. (Mo.) 1350 
598—Insurer waiving proof of death by denial of liability held required to pay principal 
sum of policy with interest from time liability was denied. Hall v. Benefit Ass’n. of 
Railway Employee. (S. C.) 728 
598—In action on fire policy, interest should have been allowed from date of denial of liabil- 
itv, not date of fire. Central Federal Fire Ins. Co. v. Lewis et al. (Tex.) 1044 
§ 599. MODE AND SUFFICIENCY OF PAYMENT. 
599—Balance of insurance, after deducting loan to insured, held payable to beneficiary 
in annual installments during life, not in lump sum. Clark v. Mutual Life Ins. Co 
of New York. (U. S.) 1181 
§ 600. EFFECT OF PAYMENT. 
600—Absent mistake, payment of life policy was admission of insured’s death, but not of cause 
thereof. Richardson v. Metropolitan Life Ins. Co. (Md.) 1215 
§ 661. RECOVERY OF PAYMENT. 
601—In insurer’s action to recover loss paid under fire policy, whether insured represented 
that it had cause of action against bailee of goods destroyed for breach of contract as 
to care thereof held for jury. In insurer’s action for loss paid under fire policy, whether 
insured’s representations that it had cause of action against bailee of goods destroyed for 
breach of contract as to care thereof were false to insured’s knowledge held for jury. 
In insurer’s action for loss paid under fire policy, whether plaintiff believed repre senta- 
tions that insured had cause of action against bailee of goods destroyed for breach of 
contract as to care thereof to be true, acted thereon, and was injured there. held 
jury. That insurer discovered misrepresentations of inducing pavment of 


1312 


1272 


for 

loss under 
fire policy and did not demand return of payment until ten months thereafter did not 
waive insurer’s rights. That insurer did not tender difference in rates ,resulting from 
misstatement where property destroyed was located until after suit for loss paid under 
policy was instituted did not prevent recovery. Moneys paid insured with interest thereon 
from dates of payment minus premium paid to insurer, held proper measure of dam- 
ages for insured’s misrepresentations resulting in payment of loss under fire policy. 
Fidelity Phoenix Fire Ins. Co. v. Cohn-Hall-Marx Co. (N. J.) ” "1029 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—In insurer’s action to cancel fire policy, mortgagor, not being entitled to recover en 
cross-complaint, was not entitled to statutory penalty and attorney’s fee. Detroit Fire 
& Marine Ins. Co. v. Helms. (Ark.) ‘ , ; 

602—As respects liability for penalty and attorney’s’ fees, fire insurer, if desirous of 
releasing itself of further responsibility concerning proceeds of insurance claimed by 
different parties, should deposit proceeds in registry of court. Insured, in suit’ in- 
volving right to proceeds of fire policy contested by insurer held entitled to attorney’s 
fees where successful in case. Franklin Fire Ins. Co. v. Butts et al. (Ark.) Be 

602—In action on automobile fire policy, where proof did not sustain any defenses pleaded; 
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plaintiff held entitled to 25 per cent. damages on loss and reasonable attorney’s fees. 
In action on automobile fire policy for $300 plaintiff held entitled to $75 attorney’s 
fees. Perry v. Fidelity & Guaranty Fire Cerporation of Baltimore, Md. (La.) ...... 181 
602—Insurer’s failure to furnish blanks for proof of loss when requested by insured 
several days after theft of automobile, and to pay loss within sixty days thereafter, 
rendered insurer liable to statutory damages. Reed v. Fidelity & Guaranty Fire 
Creat = OT TeMaOR, so os has pe Ou ean ina en me ua nan 184 
602—60 days having elapsed after submission of proof ‘of fire loss on $1, 000 policy, with- 
out payment, insured held entitled to 12 per cent. penalty and $200 as_ reasonable 
attorney's fee. Buccola v. National Fire Ins. Co. of Hartford, Conn. (La.) ....... 333 
—Statute contemplating penalties for nonpayment held inapplicable to policy, supplemental 
to life policy, providing for monthly annuity for disability from injury or disease. 
Statutory penalties for nonpayment under policy should not be inflicted, unless payment 
is withheld unreasonably. Payment under policy held not unjustly or unreasonably with- 
held, precluding statutory penalties, where doctor’s questionnaires indicated probability 
of insured’s recovering from disability. Manuel v. Metropolitan Life Ins. Co. (La.).. 918 
6©02—Allowance of attorney’s fee of 25 per cent. on amount of judgment on fire policy of 
about $3,500 held excessive by 15 per cent. Federico Macaroni Mfg. Co. v. Great 
Western Fire Ins. Co. et al. (La.) . 
Penalties in civil actions are not favored and should not be imposed except in cases that 
are free from doubt. Whether execution, seizure, and advertisement of sale was com- 
mencement of ‘foreclosure proceedings’ so as to render fire insurance policy void held 
not so free from doubt as to entitle insured to penalty for insurer’s failure to pay loss. 
Bell Inc., v. Security Ins. Co. of New Haven, Conn. (La.) .... s 1014 
Holder of chattel mortgage held not entitled to penalty and attorney's fee for failure to 
pay fire insurance promptly, where neither, assignment or loss payable clause granted 
right to recover such items to plaintiff. General Finance Co. of Louisiana, Inc. v. Uni- 
versal Automobile Ins. Co. (La.) Bt She ope a eaOT CR PELE ws .1112 
602—Where two claimants presented demands, fire insurer properly filing concursus pro- 
ceeding could not be penalized for not having paid loss within sixty eh Hartford 
Fire tua: (o..-v: Landvereoan et wi. CLA ce ecb vee aon ek 1286 


602—Insurer’s denial of liability is ‘‘vexatious,’”’ entitling insured to recover penalty and 


attorney’s fees, in absence of reasonable ground therefor. Willfully obstructing in- 
sured’s rights and fretting and harassing him without rational cause, constitutes 


“vexatious delay’’ entitling insured to recover penalty and attorney’s fees. National 
Battery Co. v. Standard Accident Ins. Co. (Mo.) 


. 205 
Whether insurer’s defense and refusal to pay is vexatious must be determined | in view 
of facts existing at date of suit. Jennings v. National Life & Accident Ins. Co. (Mo.) .1346 
602—There is no uniform ruling holding that attorney’s fees in insurance cases will not 


exceed certain percentage of recovery, but each case is considered on merits. Ericson 
v. Mutual Benefit Health & Accident Co. (Neb.) 


602 


602 


602 


602 


Serie akate sinethah © t ; 1361 
602—Attorney’s fee held properly allowed in action on inter-insurance automobile policy. 
Whitlock vy. United States Inter-Insurance Ass'n. (Ore.) 1124 


602—Recovery under accident policy being $1,988, allowance of $1,500 attorney’s fee held 
excessive by $750. Southern Surety Co. v. Calhoun. (Tex.) : seve snd 
602—Life insurance company is not liable for statutory penalty and attorney’ s fees, unless 
it denies owing amount of policy. Texas Life Ins. Co. v. Valley View Nat. Bank et al. 
(Tex.) a eid ie Sere he heed’ F .. 960 
602—-Form of demand for payment of life insurance is not material if insurer is notified 


that insured is dead and that beneficiary is asserting right under policy. National Mut. 
Ben. Ass'n. v. Aaron. (Tex.) 


969 
602—-Demand for insurance, 


to warrant recovery of damages and attorney’ s fees, is unneces- 

sary under filiny suit, if plaintiff, after thirty days from date of demand, subsequently 
sets up demand in amended petition. American National Ins. Co. v. La Blue. (Tex.) 982 

602—Penalties and attorney’s fees for nonpayment of life policy after loss depended on 
both demand and nonpayment within time prescribed by statute. Under life policy, 
holder had no right to demand payment until proofs of insured’s death were received 
by insurer as regards liability for penalties and attorney’s fees. One claiming 
penalties and attorney’s fees under statute providing therefor on nonpayment within 
stated time after demand must come strictly within statute. First Texas Prudential 
Ins. Co. v. Long. (T'ex.) 

602—Where insurer admitted owing insured $250 at time arbitration agreement was signed, 
at which time penalties and attorney’s fees had accrued, penalties and attorney’s 
fees should be exacted on admitted amount. Insured’s act in entering into arbitration 
agreement, and then immediately repudiating it, operated as waiver of penalties and 
attorney's fees as to disputed amount. New v. Union Automobile Ins. Co. (U. S$.) 408 

602—Terms “policy or contract of insurance” within statute authorizing recovery of 


attorney’s fee are employed in broad and general sense as generic terms. Bowen v. 
Railway Mail Ass’n. (U. S.) 


i eel UG ocekie eh Gia eel gtts Sd OMS AIE Se Re Riven y Paes 636 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Life insurer not paying beneficiary consideration for release because another demanded 
insurance could not subsquently tender money and complete satisfaction of agreement. 
Gratimesters: Site ine. Sou e; eee; “CR Sor ros Saeed hees miedene st oucees 1194 


603—Mortgagee’s foreclosure of his own mortgage and purchase at foreclosure sale does 
not destroy right under fire policy carrying standard mortgagee clause because of 
effect on insurer’s right of subrogation where amount has neither been paid nor 
tendered. Kimberley . Carpenter, Inc., v. National Liberty Ins. Co. of America. (Del.) 515 
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603—Judgment for plaintiff in action on accidental death policy held erroneous, in view of 


undisputed evidence of change of beneficiary from plaintiff to insured’s estate and settle- 
ment therewith. Maryland Casualty Co. v. Beebe. (U. S.) 
§ 605. SUBROGATION OF INSURER. 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 
. In general. 
606(1)—Where loss by fire to insured property by wrongdoer exceeds insurance, insured 
owner is only proper party to sue wrongdoer. Clark v. Missouri Pacific R. Co. (Kan.) 
606(1)—Since purpose of auto collision policy is, like that of fire policy, to indemnify 
insured, insurer should enjoy subrogation to insured’s right against  tort- feasor. Pay- 
ment of loss by insurer under auto collision policy operates as assignment pro tanto 
to insurer of right of insured against tort-feasor, responsible whether policy so 
provides or not. Unless damages fixed by jury are greater than insurance paid under 


auto collision policy, insurer is sole owner of insured’s claim against tort-feasor. 
Patitucci v. Gerhardt. (Wis.) 


(2). Subrogation to rights of mortgagee. 

606(2)—Union mortgage clause of fire policy accords insurer no control over security held 
by mortgagee until insurer has paid mortgagee amount of mortgage debt. Fidelity 
Phenix Fire Ins. Co. et al. v. Brennan et al. i 

606(2)—Mortgagor held not entitled to stay foreclosure decree in favor of insurers as 
subrogees pro tanto of mortgagee wnder standard mortgagee clause. Ferragina v. 
Insurance Co. of North America, Philadelphia Pa. et al. (N 

606(2)—Insurance company which paid fire loss to mortgagee, under claim of no liability 
to owner, held entitled under subrogation clause to participate in proceeds of 
foreclosure, where owner’s claim was forfeited by failure to make proof of loss. 
Insurance company is entitled under subrogation clause to enforce agreement for par- 
ticipation of fire loss, no liability exists as to owner, whether owner’s act which 


invalidated policy occurred prior to or subsequent to fire. Connelly v. Usko Holding 
Corporation et al. (N. Y.) 


(3). Subrogation under marine ‘policies. 

606(3)—Insurer of towage and trip expenses established no right of subrogation against 
steamship causing loss of barge, in absence of evidence of towage and trip expenses 
incurred. Evidence held not to show that bills for equipment on barge represented 
expenses incurred thereby within policy covering trip expenses. Globe & Rutgers Fire 
Ins. Co. v. Cities Service Co. (U. S. , 

606(3)—Barge belonging to R. Company and employed by B. ‘to ‘transport shipment held 
not “property” of B. within rider of policy covering shipment. California & 
Hawaiian Sugar Refining Corp. et al. v. Rideout et al. (U. S.) 

§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Instrument reciting .that insured, who sustained loss, received 
loan, repayable to extent of insured’s recovery from third person, and pledged recovery 
as security for repayment, held not assignment of cause of action against third person. 
McCann v. Dixie Lake & Realty Co. (Ga.) baa ; 

607—Statute authorizing assignor and assignee to join in action where cause of action 
in tort has been assigned by insured to insurer is permissive. Insurer, who on pay- 
ment of part of damage, took an assignment for part of the damage, may be joined 
as party plaintiff in an action by injured party to recover whole damage. Worth et 
al. v. Wagner et al. (Mich.) ; 

XVIII. Actions on Policies. 


$ 612. CONDITIONS PRECEDENT IN GENERAL. 
(2). Notice and proof of loss. 
612(2)—Insured held not entitled to sue on accident policy without first furnishing proof 
of loss required by policy; nonsuit held properly granted, where insured, suing on 
policy alleged compliance with terms, but evidence failed to show proof of loss was 
submitted. Frye v. Continental Life Ins. Co. (Ga.) a ey ; 
612(2)—As condition precedent to recovery under life policy, requirement that 


insurer 
be furnished proof of death must be met, unless waived. Richardson v. Metropolitan Life 
Ins. Co. (Md.) 


money from insurer as 


612(2)—Absent controlling statute, whether compliance with fire policy requirement respect- 
ing proof of loss is condition precedent to recovery on policy depends on parties’ 
intention as disclosed in language used. Compliance with fire policy requirement, 


respecting proof of loss held condition eibpenees to right to sue on policy. 
Fire Ins. Co. v. Pospisil. (U. S.) ar 
612(2)—Although fire policy provided that no ‘action should be sustainable unless all 
requirements of policy should be complied with, failure to file proof of loss within 


time specified held not to bar action thereon. Southern Home Ins. Co. of the Carolinas 
v. Bowers. (Va.) ae 


(3). Submission to appraisal and arbitration. 
612(3)—Insured signing arbitration agreement held estopped from instituting suit with 
reference to amount in dispute until elapse of reasonable time. Elapse of three days 
between signing of arbitration agreement and insured’s filing suit held not reasonable 
time for performance agreement. Notwithstanding insured signed arbitration agreement, 
he could recover to extent of insurer’s admitted liability without allowing reasonable 
time for performance of arbitration agreement. New v. Union Automobile Ins. 


Co. (La.) 
§ 614. DEFENSES. 
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615. IN GENERAL. 
615—Defendant’s failure to pay into court premiums of health policy sued on where 
defense was misrepresentation justified court’s refusal to give binding instructions for 
defendant. Lilly v. Washington Fidelity Nat. Ins. Co. (Mo.) 
615—Insurer retaining membership fee held not precluded from defending action because 
of insured’s death before issuance of certificate, under circumstances. Offer to return 
membership fee, if refused, would obviate necessity of formal tender, as basis for 
denying existence of insurance contract. Mitchell vy. American Mutual Ass’n. (Mo.)..1233 
615—Fact that liability under original judgment was reduced by enforcing contribution 
held not to relieve liability insurer from payment of remainder of judgment. Barsuk 
v. Independence Indemnity Co. (N. Y.) 843 
615—Insurer, to avoid policy by answer in civil suit, must make tender of full premium 
received with legal interest from date of receipt to date of tender. United States 
Fidelity & Guaranty Co. v. Leong Dung Dye. (U. S.) 144 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN Action AGAINST INSURED. 
616% —Jedgment against insured for injuries is conclusive against insurer under liability , 
policy on questions of negligence of insured’s employee and insured’s liability therefor. 
Keystone Lumber Co. v. Security Mut. Casualty Co. (Pa.) . 862 
616'%4—Where liability insurer takes exclusive charge of suit against insured, judgment | ren- 
dered against insured becomes, in legal effect, judgment against insurer. Dallas Coffee 
& Tea Co. et al. v. Williams. (Tex.) eT 
616%4—Judgment in suit against liability insurer on judgment recovered against insured 
held res judicata of question regarding insurer’s liability on policy raised in insured’s 
suit against liability insurer to recover attorney’s fees insured incurred. American 
Fidelity & Casualty Co. v. Abbott. (Tex.) e ee 
$ 617. JURISDICTION. 
617—-Supreme Court. held without jurisdiction of appeal from Circuit Court of Appeals, in 
an action on an automobile insurance policy, where decision copie from sate 
applied state law. Baxter v. Continental Casualty Co. (U. S.) : 408 
§ 618. VENU 
618—-Domestic ail fire insurance company, under showing made, held not “transacting 
business” in H. county, and therefore entitled to change of venue. Griffin y. Implement 
Dealers’ Mut. Fire Ins. Co. (N. D.) ee ee ‘ere eee 
§ 620. LIMITATIONS BY PROVISIONS OF POL Icy. 
§ 621. - TIME BEFORE ACTION CAN BE MAINTAINED. 
621—Claim that action to recover upon hail policy was prematurely brought because. proofs 
of loss were not filed held without merit where insurer waived proofs of loss. Lee 
v. Farmers’ Mut. Hail Ins. Ass’n. of Iowa. (Ia.) ...... .1276 
621—-Action on fire policy brought before expiration of 60 days after ‘notice ‘and proof of 
loss was not premature, where insurer denied liability. St. Paul Fire & Marine Ins. Co. 
Culwell et al. (Tex.) ; ra Sith yialeaa wire bia se 1045 
622. TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—-Six-month prescription, fixed by health insurance policy held applicable, in view of 
conflicting clauses prohibiting suit before or after sixty days. Williams v. Acme 
Industrial Life Ins. Co. (La.) “eas = hes rere 1331 
622(1)—-Provision in auto fire insurance policy shortening statutory period of limitation 
must be strictly construed against insurer. Commercial Standard Ins. Co. v. Lewallen. 
(Tex.) : er VERE S ben -1421 
(2). Validity of provisions. 
2(2)-—Insurer’s by-law stipulating shorter period of limitation for filing suit than allowed 
by statute held void. Southern Travelers’ Ass’n. v. Cole. (Tex.) j 
(3). Computation of period of limitations. 
)22(3)—Contractual limitation in auto fire policy held to run from date loss was payable, 
not from date of denial of liability before loss was — Commercial Standard 
Ins. Co. v. Lewallen. (Tex.) yeas Shan ss eee 
623 - WAIVER OF LIMITATION. 
(3). By conduct inducing delay. 
3(3)——-Insurer’s investigating reported loss of insured jewelry and not denying liability 
until within thirty days of expiration of period in policy for bringing suit waived limi- 
tation provision. Insurer breaking off negotiations for settlement before expiration of 
period in policy for bringing suit, within reasonable time for insured to bring suit, 
may assert limitation period as defense. Friedberg v. Insurance Co. of North Am- 
erica. ( Mich.) 5 bah 1290 
§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Policy insuring insured, his heirs and assigns, against loss by fire and providing 
that “insured”? should include insured’s representatives, did not include administrator 
of insured leaving widow as sole heir to whom all insured property was exempt. 
Haney v. Farmers’ Alliance Ins. Co. et al. (Kan.) 101 
624(1)—One belonging to class mentioned in liability policy, as “operating automobile with 
permission of named insured, could sue on policy as beneficiary thereof. Barsuk v. 
Independence Indemnity Co. (N. Y.) 
(2). Persons to whom policy is payable. 
624(2)—Where insurance policy is in joint names of owner and contractor, suit is in joint 
names, with proceeds apportionable according to interests. Clarke et al. v. Charles 
B. Hartman Co. (Pa.) Se aparece 7 kta Serardy aaa ag ime (ork ates ontesente ata Z ; 1312 
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(3) Mortgagors and mortgagees. 
624(3)—-Owners held proper parties plaintiff to sue on fire policy regardless of whether in- 
debtedness exceeded amount secured by policy containing usual mortgage clause. Brook- 
ings et al. v. American Ins. Co. of Newark, N. J. (Kan.) 
624(3)—Chattel mortgagee who obtained fire insurance policy without mortgagor’s knowledge 
held entitled, under mortgage clause, to recover loss in his own name. State Credit 
Co. v. National Old Line Life Ins. Co. et al. (Nebr.) eget Reet 
624(3)—Mortgagee could sue alone on fire policy payable to mortgagee as her interest 
might appear, especially where mortgage debt ae amount due on policy. In first 
mortgagee’s action on fire policy, second mortgagee was proper party, policy being 
payable to her as her interest might appear. Potomac Ins. Co. v. Weatherly et al. 
(Texas.) . ar 
(5). Necesary and proper parties. 
624(5)—In action by mortgagee on fire policy, insured’s vendor, having no interest in 
controversy, was not proper party to suit. Potomac Ins. Co. v. Weatherly et al. (Texas.) 
(6). Actions on life policies. 
624(6)—Parents of insured held entitled to maintain action on life policies payable to 
insured’s estate, where parents were sole heirs and there were no creditors. Metro- 
politan Life Ins. Co. v. Fry et ux. (Ark.) : ‘ 
624(6)—Only insured’s representative could sue on life policy designating ‘representative as 
beneficiary and. probating alteration of terms by agent. That divorced wife, after insured’s 
disappearance, paid premiums on agent’s representation that person doing so could re- 
cover, gave her no right to sue on policy. Meriwether v. Metropolitan Life Ins. Co. 
(Ga.) 
§ 625. PROCESS. 
§ 627. ——- AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)—Texas court acquired jurisdiction over foreign insurance companies doing busi- 
ness in state, by service of garnishment process on local agents, though policies in- 
volved were issued and effective in another state where loss occurred. Globe & 
Rutgers Fire Ins. Co. v. Brown et al. (U. S.) 
(2). Service on insurance commissioners or other official. 
627(2)—Statute requiring foreign insurance companies to appoint insurance commissioner 
as agent for service of process does not subject such insurance companies to jurisdic- 


tion of state courts in controversies growing out of transactions wholly without state. 
Morris & Co. v. Skandinavia Ins. Co. et al. (Miss.) 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 


§ 629. ——- FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Count of complaint in action on fire policy held sufficiently to disclose in whose 
name policy was issued, and mortgagee’s right to sue thereon. National Fire Ins. Co. of 
Hartford v. Tennessee Land Co. (Ala.) 
629(1)—Petition in action on life policy held sufficient as against demurrer. Occidental 
Life Ins. Co. v. Jamora. (Tex.) a ; aes 
629(1)—Allegation in complaint for personal injuries and. property damage growing out 
of automobile collision held not to state cause of action against insurer. Charlton v. 
Van Etten et al. (U. S.) 
(2). Making and terms of contract. 
629(2)—Petition which failed to set forth new policy or allege any provision therein extend- 
ing benefits after lapse for nonpayment of premiums held insufficient, notwithstanding 
averment as to original policy. Robinson v. National Life & Accident Ins. Co. (Ga.) 
$§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—In action on life policy, complainant held to contain sufficient allegation of perfor- 
mance*by insured of provisions for mene insurance effective from time of application. 
Vierra v. New York Life Ins. Co. (Cal.) ‘ 
634(1)—In action on policy, ruling against sufficiency of petition for failure to allege that 
policy, which required advance payment of monthly premium, was maintained in 
force by payment or otherwise held not erroneous. Newman vy. Benefit Ass’n. of 
Railway Employees. (Ga.) wa Sar 4s 
634(1)—Allegation that insured and beneficiary performed all conditions under policy held 
sufficiently specific. Western & Southern Life Ins. Co. v. Spencer. (Ind.) 
634(1)—-Petition alleging full performance of all conditions precedent in fire policy held to 
state cause of action as against general denial. Brookings et al. v. American Ins. Co. 
of Newark, N. J. (Kan.) 
(2). Conditions as to notice and proof of loss. 
634(2)—Allegation that insured complied with all requirements of health policy suf- 
ficiently alleged that notice and proofs of disability were duly given. Jabin v. National 
Accident Society of New York. (M 
635. LOSS AND CAUSE THRREOF. 
635—Allegation in petition on accident icy that insured met death by drowning, without 
alleging that drowning was accidental, held insufficient. Newman v. Benefit Ass’n. of 
Railway Employees. (Ga.) ou i Sein Catala 
635—Allegation that insured ‘left home in 1919, and had not been heard from since, held 
sufficient under common-law presumption of death, as authorizing proof that inquiry 
had been made. Hill’s Adm’x v. Metropolitan Life Ins. Co. (Ky.) .. 
635—In action on automobile theft policy, pleading and proof that automobile was stolen 
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held sufficient. Philadelphia Auto Finance Co., Inc. v. Agricultural Ins. Co. of Water- 
town, N. Y. (Pa.) 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
* (1). In general. 
640(1)—Plea that beneficiary had no insurable interest in insured’s life such as was desig- 
nated on application should also negative idea of insurable interest in any capacity jus- 
tifying position as beneficiary. National Ben. Life Ins. Co. v. Brown. (Fla.) ; 
640(1)—-In action on fire policy, insurer’s answer held general denial, as respects sufficiency 
of petition alleging full performance of conditions precedent. Brookings et al. v. Ameri- 


886 


can Ins. Co. of Newark, N. J. (Kan.) : RsaI Ne oo : Senin ee 


(2). Avoidance and forfeiture. 
640(2)—Automobile liability insurer’s plea of lack of co-operation in defense held insufficient 
for failure to allege request on driver to co-operate. Blackwood v. Maryland Casualty 
Co. (Ala.) 
640(2)—In suit 
disclosing material facts learned between time of application and delivery of policy. 
Forrester v. Southland Life Ins. Co. 
(3). Loss and cause thereof. 
640(3)—Question of correctness of original judgment and of judgment granting new trial 
did not affect succeeding trial, where plaintiff failed to except; answer in action on 
accident policy denying injury, if it occurred, had occurred some other way than 
alleged, held not demurrable. Frye v. Continental Life Ins. Co. (Ga.) pe cath aes § 
640(3)—In action on accident policy, answer reciting incidents preceding and at shooting 
by person threatened did not waive defense that injury was not accidental. In action 
on accident policy, answer that insured approached another threateningly, and started 
to draw pistol, averred ‘assault’? constituting defense to policy. Osborne v. Pecple’s 
Benev. Industrial Life Ins. Co. of Louisiana. (La.) 


§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 
641(1)—Replication not alleging policy provisions obligating insurer to apply insured’s 
accumulated dividends to premiums for extended insurance held demurrable on that 
objection. Replication held demurrable for not alleging that insurer was obligated to 
apply accumulated dividends to extend life policy. Replication alleging insurer 
received small sum as part premium which would have extended policy, held not 
demurrable as contrary to plan for quarterly premiums. McKinley v. National Benefit 
Life Ins. Co. (Ala.) 
641(1)—Beneficiary’s reply 
held adequately certain and 
Co. v. Spencer (Ind.) 
(2). Estoppel and waiver. 
641(2)—Replications, asserting acceptance of premiums with knowledge of falsity of in- 
sured’s statements and insured’s good health when policy sued on was delivered, held 
sufficient on demurrer. National Life & Accident Ins. Co. v. Bridgeforth. (Ala.) 
641(2)—Insurer having pleaded failure to file proof of death, replication alleging estoppel 
to plead nonliability because of nonpayment of premiums, held not demurrable. 
McKinley v. National Benefit Life Ins. Co. (U. S.) 
641(2)—Insured, if intending to rely on matter in waiver, estoppel, or in confession 
and avoidance of matter stated in specification of defense, must file statement in 
writing, generally specifying matter. Capehart v. Mutual Benefit Health & Accident 
Ass’n (W. Va.) 
§ 645. ISSUES. PROOFS AND VARIANCE. 
2). Matters to be proved. 
645(2)-——Under exception to liability in certificate of accident insurance, insurer has burden 
to plead and prove facts necessary to defeat liability. Carpenter v. Iowa State Traveling 
Men's Ass'n. (Ta.) 


645(2)—Recovery of damages and attorney’s fes for vexatious refusal to pay life policy to 
which law of sister s ipplied held improper, absent pleading and proof that law of 
sister state permitted recovery. Moseley v. Victory Life Ins. Co. (Mo.) 

645(2)—Where life pol provides for specific amount and thereafter contains restrictive con- 
ditions. insurer must plead and prove facts reducing recovery. Cox vy. Bankers’ Guaranty 
Life Co. et al 

645(2)-——That insured, suing liability insurer for attorney’s fees incurred in defending suit 
covered by policy, d not plead and prove that he paid attorney, was immaterial. Am 


erican Fidelity & Casualty Co. v. Abbott (Tex.) 
(3). Evidence admissable under pleadings. 

645(3)—Receiving evidence on waiver of proof of loss under fire policy without amendment 
to insured’s pleading, making issue on whether proof of loss was made on certain 
date, held error. American Ins. Co. of Newark, N. J. v. Brannan et al. (Ark.) 

645(3)—Plaintiff in action on policy could not take advantage of insurer’s waiver without 
proper pleading. Popowicz v. Metropolitan Life Ins. Co. (Conn.) 

645(3)—Attorney’s testimony respecting procedure taken to change beneficiary in life policy 
held admissible under pleading. Wright v. Wright et al. (Tex.) 

645(3)—Plaintiff, suing on insurance policy cannot rely on estoppel not set forth in reply. 
Capehart v. Mutual Benefit Health & Accident Ass’n. (W. Va.) . 

645(3)—-In action on life policies based on insured’s absence for more than seven years, ad- 
mitting testimony concerning conversations with defendant’s agents showing oral agree- 
ment not alleged in pleadings, to pay policy if premiums were continued seven years, 
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held prejudicial error, and not cured by formal ruling to strike. Shaw v. Prudential 
Ins. Co. of America. (Wash.) ; ; y ; : oseas eae 
(5). Variance. 
645(5)—Judgment for double liability on life policy held erroneous as being insufficiently 
= and variance or failure of proof. Fidelity Mutual Life Ins. Co. v. Hembree. * 
(Ky.) wee pated eas 4 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Executrix had burden of establishing prima facie case under accident policy 
Slaughter v. Columbus Mut. Life Ins. Co. of Columbus, Ohio. (Ia.) 810 
646(1)—Injured person seeking to enforce absolute liability of automobile owner’s insurer 
for accident has burden to prove liability policy was required policy. Cohen v. Metro- 
politan Casualty Ins. Co. of New York. (N. Y.) ee . : ecia Gane 
646(1)—Where insurance is in owner’s name, with clause in creditor’s favor, creditor has 
burden of establishing his interest in insurance. Clarke et al. v. Charles B. Hartman 
Co. (Pa.) d weed es ; 1312 
(2). Avoidance and forfeiture—insurance of property. 
646(2)—In action on automobile theft policy, defendant contending it was exonerated must 
prove fact which produced extinction of obligation. In action on automobile theft 
policy, defendant had burden of showirg misrepresentation on insured’s part. Reed 
v. Fidelity & Guaranty Fire Corporation of Baltimore, Md. (La.) 184 
646(2)—Insurer had burden of establishing its special defense that automobile fire policy was 
void because obtained by fraud. General Finance Co. of Louisiana, Inc. v. Universal 
Automobile Ins. Co. (La.) : 1112 
646(2)—In action on fire policy, burden rested on insured to prove compliance with conditions 
of policy or statute, or waiver by insurer. Hannuniemi v. Carruth et al. (Mass.) 1019 
646(2)—Fire insurer had burden of preving that putting tenants in house increased fire 
hazard as to insurant’s furniture. Home Ins. Co. v. Currie et al. (U. S.) . cing 
(3) —— Life and Accident insurance. 
646(3)—lInsurer had burden of proving that insured was not in sound health when life policy 
was issued or contracted fatal disease within 15 days thereafter to avoid seed 
Mutual Savings Life Ins. Co. v. Alsup. (Ala.) 
646(3)—Burden of proving that insured was not in sound health at date of policies held on 
insurer. Western & Southern Life Ins. Co. v. Spencer. (Ind.) 
646(3)—Insurer has burden of proving premiums insufficient ‘to continue life policy beyond 
stated date as regards effects of cancellation notice to forfeit policy. Moseley v. Victory 
Life Ins. Co. (Mo.) 
646(3)—lInsurer alleging that insured obtained life and accident policy upon fraudulent 
representations in application for policy, had burden of proof. Metropolitan Life Ins. 
Co. v. Sussman. (N, J.) 
646(3)—Burden of proving defense of insured’s fraud in answering questions in application 
was upon defendant life insurer. Life insurer relying upon misrepresentations by insured 
in application must show that statements were willfully false, fraudulent, and misleading, 
ind made “in bad faith.’” New York Life Ins. Co. v. Carroll. (Okla.) 946 
646(3)—Burden of proving deliberate falsity of illiterate insured foreigner’s answers in 
application for insurance was upon company asserting such defense. Campdon v. 
Continental Assur. Co. (Penn.) ; 499 
646(3)—Burden of proving insured’s fraud in procuring accident policy defeating recovery 
by beneficiary, is on insurer. United States Fidelity & Guaranty Co. v. Leong Dung 
Dye. (U. S.) 144 
646(3)—Life insurer seeking to avoid policies for misrepresentation had burden of proving 
insured had diabetes. New York Life Ins. Co. v. Drooker et al. (U. S.) 624 
646(3)—Insurer had burden of proving insured must have understood that previous applica- 
tion to another company was rejected from his failure to receive answer thereto. Solez 
v. Zurich General Accident & Liability Ins. Co., Ltd ¢U. &.) 1063 
646(3)—Ljife insurer had burden to show insured knowingly made false statements in ap- 
plication Self et al. v. New York Life Ins. Co. (U. S.) 1189 


(4). Payment of premiums. 
646(4)—Recital of payment of premium contained in policy raises presumption that the 
payment was made. Finney v. American Central Ins. Co. (Mo.) 106 
(5) Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Burden was on beneficiary to show her belief in statement of insurer’s agent that 
life policies were in force notwithstanding default in payment of premiums, reasonable- 
ness of such belief, and reliance thereon to her prejudice. Burns v. Prudential Ins. 
Co. of America (Md.) 1218 
646(5)—Burden was on beneficiary suing on insurance certificate to show waiver of for- 
feiture by estoppel. Mitchell v. American Mut. Ass’n. (Mo.) 1232 
646(5)—Burden was on insurer to prove that occupancy was not one to which gasoline per- 
mit in fire policy rider extended. St. Paul Fire & Marine Ins. Co. v. Bachmann. 
CD. ay * 904 
(6). Risk and cause of loss in general. ; 
646(6)—Executrix suing on accident policy has burden of establishing that wagon was 
wrecked or disabled when insured was thrown therefrom. Slaughter v. Columbus Mut. 
Life Ins. Co. of Columbus, Ohio. (Ia.) j Sa gai ip Walid a ea ear es ies ose 
646(6)—-Where death of insured under accident insurance certificate results from external 
and visible injury, presumption arises that injury was not intentionally inflicted. Car- 
penter v. Iowa State Traveling Men’s Ass’n. (Ia.) : A ha oo 


1531 





The Insurance Law. Journal, Vol. 78 


646(6)—In action on policy indemnifying insured against perils of the sea, insured had 
burden of proving contention that damage was caused by sea. water, Kermani v. In- 
surance Co. of North America. (N. Y.) 1317 
646(6)—Insurer carried burden on issue whether death of insured » was caused by intentional 
act of another. Epps v. Gate City Life Ins. Co. (N. C.) 
646(6)—In action against insurer on blanket liability policy, it was necessary to prove th-t 
automobile causing injury was one of autos operated in insured’s business. Whitlock 
v. United States Inter-Insurance Ass’n. (Ore.) 1124 
646(6)—Burden was on insurer to establish defense that accident occurred . when insured 
-— oe or under influence of intoxicant. Murdie v. Maryland Casualty Co. 
(U. S.) 
646(6)—In action on accident policy, burden held on beneficiary to prove insured’s death 
resulted from bodily injury effected solely and independently of all -other causes, 
through external, violent, and accidental means. In action on accident policy, held 
proof must show injury was caused by accident and resulted in insured’s death, and 
that no other cause contributed thereto. Brown v. Maryland Casualty Co. (U. S.) 
(7). Suicide. 
646(7)—-Beneficiary, suing on accident policy, has burden of showing that insured’s death 
was accidental, when presumption against suicide is rebutted by evidence of how death 
occurred. Wirthlin v. Mutual Life Ins. Co. (U. S.) 
(8). Extent of loss and liability of insurer. 
646(8)—Insured under marine policy must prove damages suffered, abandonment with its 
constructive total loss not being established. Hilton v. Federal Ins. Co. (Calif.) 
646(8)—Insured under policy allowing indemnity for injuries which ‘“‘wholly and_ con- 
tinuously disable” insured from performing duties pertaining to occupation must 
prove that injuries necessitated abandonment of substantially all usual and customary 
duties of occupation; dancing teacher held not entitled to indemnity for total disability, 
where able to carry on other duties of occupation aside from dancing with pupils. 
Federal Life Ins. Co. v. Hurst. (Ga.) sedi . 148 
646(8)—Burden to prove that injuries causing death ‘of ‘insured under. accident insurance 
certificate were intentionally inflicted, rendering limitation in insurer’s liability appli- 
cable held upon insurer. Carpenter v. Iowa State Traveling Men’s Ass’n. (Ia.) .......1080 
646(8)—-Insurer, contending that payment of monthly annuity for several years was error, 
had burden of proof. Manuel v. Metropolitan Life Ins. Co.  Uadnu . 918 
646(8)—Beneficiary had burden of proving that insured’s death resulted solely ‘from_acci- 
dental means within double indemnity provision of life policy. Burkett v. New York 
Late (Co. CU. 83 dale anere sions Sr ee ee 
§ 647. ADMISSIBILITY OF EVIDENCE. 
647—Prohibition against disclosure of records of health department cannot be waived in 
action on life policy by beneficiary of tuberculosis patient. McGowan v. Metropolitan 
Tite Ins. Co. et.al. (8; Y.) 
§ 648. - IN GENERAL. 
(1). In general. 
648(1)—All facts and circumstances surrounding negotiations between parties held for jury 
on question whether refusal to pay indemnity under accident policy was vexatious. 
Wollums v. Mutual Ben. Health & Accident Ass’n. (Mo.) one i 1350 
§ 650. APPLICATION FOR INSURANCE. 
650—Insurer cannot avoid operation of statute requiring delivery of copy of application, 
by merely including certain statements of applications in policy. Provision of policy 
that it contains entire agreement held not to render inapplicable statute requiring de- 
livery of copy of application. Defense under policy alone, in case of policy delivered 
without copy of application, is precluded, where based on matters to which application 
relates. Washington Fidelity Nat. Ins. Co. v. Burton. (U. S.) .. 87 
§ 651. —— POLICY OR OTHER CONTRACT. 
(1). In general. 
651(1)—Admitting policy and testimony that it was same in form as policy sued on, which 
was lost or mislaid, held proper. Fraser v. Metropolitan Life Ins. Co. (Wash.) 
§ 654. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(2). Life and accident insurance. 
654(2)—Insured’s membership application made part of insurance contract held admissible 
to show that change of occupation forfeited policy, notwithstanding provision that no 
statement of insured, not incorporated in certificate, should void policy. Caine v. Physi- 
cians’ Indemnity Co. of America. (Mo.) ; Band Brute air ee 1349 
§ 655. —— FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—Insurer alleging fraud could show by examining physician that man whose death 
was proved was not applicant who was examined. West v. Life & Casualty Ins. Co. 
of Tennessee. (La.) : i a 1211 
655(2)—Evidence that facts suppressed in application for life insurance would have been 
deemed material by insurer is inadmissible. Insurance experts may state usages of insur- 
ance companies generally respecting higher rates or in rejecting risks or cancling policies, 
if issued, when aware of facts, suppressed or falsely represented in a New 
York Life Ins. Co. v. Carroll. (Okla.) 
655(2)—Application and insured’s answers to questions therein held inadmissible as evidence 
= nemee fraud, because not attached to policy. Forrester v. Southland Life Ins. 
o (Tex 


655(2)—Where insurer failed to deliver copy of application, defense of policy provision re- 
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quiring insured’s sound health at date of policy held excluded as defense based on some- 
thing “‘omitted from application.”” Washington Fidelity Nat. Ins. Co. v. Burton. (U. §.)1187 
655(2)—Evidence of appendicitis operation performed upon insured after granting of applica- 
tion wherein insured concealed that doctor had advised operation held competent upon 
issue whether insured intended to deceive insurer. Houston v. New York Life Ins. 
Co. (Wash. ) ....1249 
§ 658. LOSS OR DAMAGE TO PROPERTY, AND ‘CAUSE ‘THEREOF. 
658—In mortgagee’s action on fire policy, evidence that insured burned dwelling held com- 
petent because of suspicious circumstances including division of insurance es 
insured and mortgagee. Fidelity Phenix Fire Ins. Co. v. Garrison et al. (Ariz.). 
658—In action on theft policy, evidence of former felonious entrances to residence oe 
admissible as showing residence was easily accessible as bearing on probability of 
os of — missing therefrom. Nixon et ux. v. Indemnity Ins. Co. of North America. a 
(Cal.) . cats eres. ates ee 
§ 659. —— DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
1). In general. 
659(1)—Where issue was whether insured’s death was accidental, evidence that watchman 
in shooting insured believed he was acting self-defense held properly rejected. Horan 
v. Prudential Ins. Co. of America. (Pa. 1236 
659(1)—That autopsy showed that insured, tilted in automobile ‘accident, had no scar tissue 
from peptic ulcer, held competent. Northern Life Ins. Co. v. King. 
§ 661. AMOUNT OF LOSS. 
661—In action for total disability insurance, table of mortality held not competent evidence 
regarding amount of insured’s damages. Huey v. American National Ins. Co. (Tex.) 
661—In action on fire policy, evidence of cost of repairs was proper as throwing light upon 
value after fire, but not as measure of value. Patriotic Ins. Co. of America v. Fran- 
ciscus. (U. S.) 
661—In action on fire policy, where method used by insured to show ‘goods on hand when 
fire occurred was disputed, testimony as to volume of profit held competent. In action 
on fire policy where amount of loss was disputed admitting list covering range and 
price of goods handled without regard to frequency with which items are purchased 
and sold, to show gross profit, held error. Liberty Tea Company, Inc. v. La Salle 
Fire Ins. Co. (Wis.) bebe 
§ 662. —— NOTICE AND PROOF AND ADJU ISTMENT OF LOSS. 
(1). In general. 
662(1)—In action on life policies on account of unexplained absence of insured for seven 
years where insurer denied absence and proof of loss, affidavits submitted showing 
absence were admissible to show ~ making of proof of loss. Equitable Life Assur. 
Soc. of the United States v. Sieg. (U. 
§ 664. —— ESTOPPEL OR WAIVER. 
664—Where insurer in action on life policy alleged falsity of statements in application, bene- 
ficiary may properly reply, alleging truthful answers were given but agent failed to 
enter same as given, and evidence in support thereof is revelant. Van Ross v. Metro- 
politan Life Ins. Co. (Kan.) 
664—On question whether insurer unconditionally accepted premium after expiration of 
grace period, insurer’s letter directing execution of application for reinstatement held 
fact to be considered. Weller v. Manufacturers’ Life Ins. Co. (Mich.) ; 
664—Exclusion of evidence of fact communicated to agent concerning insured’s illness 
held error in action on policy subsequently delivered, where issue was agent’s knowledge 
of illness. Heffron v. Aitna Life Ins. Co. (N. Y.) .. 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Finding that refusal to psy loss was in bad faith held unwarranted, where evidence 
concerning insured’s health whee policy was issued conflicted. Guaranty Life Ins. Co. 
v. Martin. (Ga.) 
665(1)—Evidence held insufficient to est*blish ‘nsured was prevented by beneficiary’s fraud 
from changing beneficiary of life policy. Insured’s administrator could not recover on 
life policy by merely showing application for change of beneficiary from beneficiary to 
same beneficiary without right of revocation was forgery. McEldowney v. Metropolitan 
Life Ins. Co. (Ill) 
665(1)—Evidence justified penalizing health insurer for vexatious refusal to pay ror 
insured’s disability. Jabin v. National Accident Society of New York. (Mo.) $6 
665(1)—-Evidence held to establish insurer’s “vexatious delay” and refusal to defend suits, 
entitling insured to recover penalty and attorney’s fee. National Battery Co. v. 
Standard Accident Ins. Co. (Mo.) 
665(1)—Finding that insured’s mother was entitled to proceeds of life insurance certificate 
as against divorced wife held proper under evidence and certificate. Graham vy. Home- 
steaders’ Life Ass’n. et al. (Okla.) ‘ 
665(1)—Judgment for plaintiff held proper in action. against insurance company for refusal 
to pay on life policy. Bradley v. Metropolitan Life Ins. Co. (S. C.) 
665(1)—In action on fire policy, evidence disclosing insured’s possession of automobiles des- 
troyed held to establish prima facie case of ownership. Commercial Standard Ins. 
Co. v. E. P. McKnight Chevrolet Co. (Tex.) 
665(1)—Evidence held sufficient td sustain finding that insurer recognized beneficiary’ Ss con- 
duct, proofs of death, and correspondence as demand for payment of benefit certificate. 
National Mut. Ben. Ass’n. v. Aaron. (Tex.) an ; 
665(1)—Evidence showed that insured corporation, through its president having exclusive 
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charge of automobile, permitted president’s stepson to use automobile, making liability 
insurer liable to injured person. In absence of contrary evidence, fact that insured 
corporation’s president had exclusive charge of automobile and used it at his discretion 
warranted inference that he was authorized to permit stepson to use automobile within 
liability policy. Georgia Casualty Co. v. Waldman. (U. 5.) 
(2). THE CONTRACT. 

665(2)—Evidence supported jury’s verdict that illustration sheet was eereetty attached to 
life policy when delivered. Legare v. West Coast Life Ins. Co. (Calif. 

665(2)—Evidence held insufficient to establish beneficiary was guilty of wo in receiving 
er, after insured’s death. Courdway v. People’s Mut. Life Ins. Co. of California. 
(Calif)... 

665(2)- —Finding that plaintiff set fire to insured premises and that mortgagee canceled loss 
payable clause held authorized by evidence, precluding recovery under fire policy. 
Giglione v. Norwich Union Fire Ins. Soc. Limited. (La.) 

665(2)—Evidence did not support plea that accident policy was delivered conditionally 
had not become operative. McKerley v. Commercial Casualty Ins. Co. (N. C.) .... 

665(2)—Evidence held to establish that mortgagee clause attached to fire policy was 
obtained by fraud two years after policy was released and insured signed lost policy 
receipt. Continental Insurance Co. v. Ferro et al. (N. 

665(2)—Evidence in suit to cancel life insurance policies held not to show meeting of 
minds necessary to create valid insurance contracts. Ratification of agent’s unauthorized 
issuance of life insurance policies held not established, in absence of evidence that 
insurance company knew all facts until after insured’s death. Prudential Ins. Co. of 
America v. Snyder et al. (N. Y. 

665(2)—Evidence held not to sustain jury’s finding of agreement between insured and 
insurer’s agent to rewrite fire insurance on new location in same amount as on old. 
Springfield Fire & Marine Ins. Co. v. Hubbs Johnson Motor Co. (Tex.) Seay ald 

665(2)—Evidence of insured’s false representations in answering medical examiner’s 
questions held properly received, though report of only one of two medical examiners 
was attached to policy. De Roy v. New York Life Ins. Co. (U. S$ 

(3). Avoidance and forfeiture. 

665(3)—Evidence sustained finding that insured’s last illness was not contracted within 
time which, under terms of policy, would have invalidated it. Arkansas State Life Ins. 
Co. v. Perry. (Ark.) 

665(3)—In action on health policy, evidence held to show plaintiff's s suffering ‘from malaria 
was not “chronic’’ within representation in application. Inter-Ocean Casualty Co. 
Huddleston. (Ark.) 2 ; Terres 

665(3)—Evidence held insufficient to show fraud, precluding insurer from ‘cancelling fire 
policy. Detroit Fire & Marine Ins. Co. v. Helms. (Ark. 

665(3)—Finding that insured was in sound health at date of life policy, necessarily ‘included 
in general verdict for beneficiary, held supported by evidence. Van Ross v. Metropolitan 
Life Ins. Co. (Kan.) at is 

665(3)—In action on automobile theft policy, ‘evidence held not to show that insured mis- 
represented model of automobile. Reed v. rane & Guaranty Fire es of 
Baltimore, Md. (La.) 

665(3)—Evidence held insufficient to establish that at. time of issuance of insurance certificate 
insured was afflicted with diseases causing death. Marshall v. Guiding Star Ben. 
Ass’n. Inc. (La.) F 

665(3)—Evidence held insufficient to establish property was not occupied as dwelling at time 
of fire. Buccola v. National Fire Ins. Co. of Hartford, Conn. (La.) 

665(3)—Judgment in action on policy that no fraud was practiced on insurer by preventing 
different person to insurer’s representative in application than person insured held sus- 
tained by evidence. Insurer denying liability on ground of fraud has burden of proving 
defense by preponderance of evidence. Barrow v. Unity Industrial Life Ins. Co. 
(La.) ; sR eal bh oaeeres es a eee 

665(3)—Automobile fire insurer held not to have established that insured through another 
made fraudulent misrepresentations in obtaining insurance. General Finance Co. of 
Louisiana, Inc. v. Universal Automobile Ins. Co. (La.) : 4 & ; 

665(3)—Evidence showed beneficiary attempted to defraud insurer by having another than 
insured make application for policy and take medical examination. West v. Life 
Casualty Ins. Co. of Tennessee. (I,a.) 

665(3)—Jury’s finding that insurer gave insured notice of assessment on fire ‘policy held 
supported. School Dist. No. 7, Keller Tp. v. Farmers Mutual Fire Ins. Co. of 
Dowagiac, Mich. (Mich.) 

665(3)—Evidence held sufficient to raise inference that health policy premiums were paid. 
Jabin v. National Accident Society of New York. (Mo.) 

665(3)—Evidence showed that insured, when applying for health and accident ‘policy truth- 
fully reported condition of health and previous heart disability to agent. Massachusetts 
Protective Ass'n. v. Allen. (Mo.) 

665(3)—In action on fire policy, evidence held to support judgment for defendant based on 
clause relating to insured’s sole and unconditional ownership. Black v. National Union 
Fire Ins. Co. (Nebr.) 

665(3)-—Prima facie case against life insurer made by ‘introducing policy held overcome when 
insurer offered substantial evidence of misrepresentation of insured’s age. Campanaro 
v. Prudential Ins. Co. of America. (N. Y.) 

665(3)—Evidence of insured’s medical treatment prior to application held to so overwhelmingly 
predominate over jury’s finding of good health that judgment on finding was erroneous. 
First Texas Prudential Life Ins. Co. v. Hendrix et al. (Tex.) 
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665(3)—Evidence held not to sustain jury’s finding that life policy had not lapsed on 
account of nonpayment of premiums. American National Ins. Co. v. Menesis. (Tex.) 

665(3)—Falsity of answers in application, warranted to be true, held conclusively shown, 
defeating recovery on insurance regardless of materiality of answers. National Aid 
Life Ass'n. v. Miller. (Texas.) 

665(3)—Evidence sustained finding that insured did not purposely, intending to deceive, con- 
ceal fact of his having consulted physician. Northern Life Ins. Co. v. King. (U. S.) 

$65(3)—Ljife insurer seeking to avoid life policies for misrepresentation held not to have 
shown insured had diabetes. Evidence showed insured’s misrepresentation as to con- 
sulting physician and sugar in urine were with intent to deceive as to earlier, but 
not as to later, policies. In suit to avoid life policies for misrepresentations as to 
consulting physician and sugar in urine, evidence showed insured’s complaint did not 
contribute to death or increase risk. New York Life Ins. Co. v. Drooker et al. (U. S.) 

665(3)—Evidence respecting concealment of overvaluation of vessel at time of procuring 
binder of marine insurance thereon held to require holding that policy was vitiated by 
reason thereof. King et al. v. AStna Ins. Co. (U. 

665(3)—As respects claimed misrepresentations as to title, evidence held to sustain finding 
that person named as owner in automobile liability policy held legal title as security for 
son’s indebtedness. Evidence held to sustain finding that owner named in automobile 
liability policy made no misrepresentations as to ownership,. or which increased risk, or 
contributed to loss. Peck v. Hartford Accident & Indemnity Co. et al. (Wisc.) 1436 

(4). Loss and liability of insurer in general. 

665(4)—Evidence held insufficient to establish that insurer breached contract to furnish 
insured’s wife with hospital services. Brotherhood Ins. Co. v. Harris. (Ala.) 562 

665(4)—Evidenc held without tendency to show that automohile was temporarily removed 
from insured’s possession to enable him to collect theft insurance. Home Ins. Co. of 
New York v. Murphy. (Ala.) ... . 830 

665(4)—Verdict for $2,750 for partial destruction of building covered by fire policy ‘held sup- 
ported. Glens Falls Ins. Co. v. Bassett. (Ark.) 1272 
665(4)—Evidence did not justify finding that wreck was abandoned to insurer, nor that 
explicit notice thereof was given to insurer. In action on marine policy, evidence held 
not to authorize judgment for the full amount of loss, in absence of proof of 
abandonment by insured of ship insured. Hilton v. Federal Ins. Co. (Calif.) 
665(4)- Showing that automobile was gone without owner’s knowledge or consent created 
prima facie case in action on automobile theft policy. Insurer claiming automobile was 
taken by one without intent to steal had burden of sustaining claim by preponderance 
of evidence to defeat recovery on theft policy. Tullar v. New York Underwriters’ 
Ins. Co. (Ia.) Sst 
665(4)—In action on fire policy, evidence showed cost of automobile to insured was 
amount declared in policy. Perry v. Fidelity & ny Fire Corporation of Balti- 
more, Md. (La.) : 181 
665(4)—Evidence held to establish that insured was guilty, either directly or indirectly of 
incendiarism; hence insured could not recover on fire policy. St. Philip v. Lumbermen’s 
Ins. Co. of Philadelphia. (La.) ; Ee TE OT 
665(4)—In suit to reach proceeds of statutory indemnity policy, evidence held to show 

insured’s automobile was operated with his implied consent at time it struck plaintiff’s 

intestate. Boyer v. Massachusetts Bonding & Ins. Co. (Mass.) 596 
665(4)—Evidence supported finding that owner insured, who permitted brother to take auto 

mobile, had not impliedly consented that another might drive so as to make insurance 

policy security for payment of judgment against such other person. Johnson v. O’Lalor 

et al. ( Mass.) 1400 
665(4)—In action on automobile theft policy, pleading and proof that automobile was 

stolen held sufficient. Philadelphia Auto Finance Co., Inc. v. Agricultural Ins. Co. 

of Watertown, N. Y. (N. Y.) 195 
665(4)—That sea water damaged rugs and that vessel was seaworthy held insufficient to show 

that damage was caused bv “perils of the sea’’ within policy. Kermani v. Insurance Co. 

of North America. (N. Y.) 1317 
665(4)—In action on fire policy evidence of total loss held to support verdict for plaintiff 

for full amount of eaten, Glens Falls Ins. Co., et al. v. Rogers et al. (Texas.) 548 
665(4)—-Evidence established value of drug store stock and fixtures destroyed by fire. St 

Paul Fire & Marine Ins. Co. v. Culwell et al. (Tex.) 1045 
665(4)—Evidence that insured engaged in various forms of employment as matter of law 

prevented recovery under policy measuring disability by total inability to perform any 

work for any compensation. Prudential Ins. Co. of America v. Wolfe. (U. S.) 10 
$65(4)—In action on burglary policy, evidence that safe bore marks made by tools, explosives 

or chemicals sustained vendid for insured. Century Indemnity Co. v. Williams & 

Bradley. (U. S.) as ‘ 855 
65(4)—Truck at time of collision held nct, under evidence, licenced for and being operated 

in motor carrier service within public liability policy. Allen v. American Fidelity & 

Casualty Co. (U. S.) 1106 
665(4)—In action on fire policy evidence held not to show that goods to amount claimed 

by insured were burned. Liberty Tea Company, Inc. v. La Salle Fire Ins. Co. 


(Wis.) ‘ santa <a aces aR eee 128 


(5). —— Life and accident insurance. 
665(5)—Common-law presumption of death ter seven years’ absence does not relate to 
time of death. In action on life policies, evidence held sufficient to sustain finding 
that insured had absented himself from state for five years. Metropolitan Life Ins. 
Co. v. Fry et ux. (Ark.) 24 
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665(5)—In action on double insurance clause of life policy, evidence supported findings in 
substance that insured assaulted another without provocation, and that latter in pro- 
tecting himself, struck insured, cdusing him to fall and sustain fractured skull. Gray 
v. Western States Life Ins. Co. (Cal.) : Saree 
665(5)—Evidence held to show loss of leg, broken. on Fébruary 2, ‘and not amputated 
until June 1, resulted in continuous injury within accident policy. Carnelious v. 
Louisiana Industrial Life Ins. Co. (La.) 
665(5)—Proof held to show that insured was assaulting person shooting him, precluding 
recovery on policy excepting accidents resulting from insured’s unlawful act. Osborne 
v. People’s Benev. Industrial Life Ins. Co. of Louisiana. (La.) on a2 SOF 
665(5)—Evidence held to establish that insured’s death within few minutes: after fall, while 
walking, did not result from “external, violent and accidental means” within accident 
policy. Ackerman v. Minnesota Commercial Men’s Ass'n. (Minn.) 399 
665(5)—Finding that insured was on railroad station platform discharging duties of icing 
trains when struck by train held supported, justifying recovery for insured’s accidental 
death. Allen v. Life & Casualty Ins. Co. of Tennessee. (Mo.) .... 166 
665(5)—-Evidence that insured was walking on sidewalk after midnight looking into windows 
and ran away from watchman, who shot insured, held not to establish death was not 
“accidental” within policy. Horan v. Prudential Ins. Co. of America. (Pa.) .1236 
665(5)—Verdict that insured was on public highway when he was struck by vehicle pro- 
pelled by steam held supported. Schladensky v. Continental Life Ins. Co. (Pa.) . 1370 
665(5)—In action on accident policy, evidence held to support finding plaintiff accidentally 
inhaled carbon monoxide gas. Southern Surety Co. v. Calhoun. (Tex.) .. . 821 
665(5)—Evidence held insufficient to establish that when insured was fatally injured by 
automobile he was intoxicated or under influence of intoxicant. Murdie v. Maryland 
Casualty Co. (U. §&.) 370 
665(5)—-That insured was shot by another made prima facie case of accidental killing 
within ,double indemnity provision in life policy. tna Life Ins. Co. v. Hagemyer 
OM. fur wee 5s 622 
665(5)—-Finding that death was accidental can not properly be made, where fact or cir- 
cumstances established by uncontroverted evidence is inconsistent with reasonable hypo- 
thesis of accidental death. Preponderance of circumstantial evidence supported ruling 
that insured committed suicide, precluding recovery of double indemnity for accidental 
death. Burkett v. New York Life Ins. Co. (U. S.) pulls. : j 1184 
665(5)-—-Evidence established insured breached contract by refusing to co-operate with in- 
surer; hence insured suffering loss could not recover from insurer. Buckner v. Buckner 
et al. (Wisc.) Saar 1432 
(6). ——— Suicide. 
665(6)—Record conclusively showing suicide, avoiding liability on life policy, required 
reviewing court to grant insurer new trial, although trial court denied it. Mutual 
Life Ins. Co. of New York v. Maddox. (Ala.) ............ 63% 251 
(7). Proof and adjustment of loss. 
665(7)—-Evidence held to show settlement of policy by ignorant negro beneficiary was con- 
ditional upon his satisfaction, entitling him to reasonable time to consult attorney. 
Arkansas State Life Ins. Co. v. Perry. (Ark.) 1076 
665(7)—Beneficiary’s offer to reimburse insurer’s agent for premium he said he paid con- 
stitutes some evidence that proof of loss was assigned in agent’s presence. McKerley 
v. Commercial Casualty Ins. Co. (N. C.) ; : ‘ ? .. 168 
665(7)—Finding that notice of disability under health policy was given as soon as reason- 
ably possible, and that delay was due to insured’s physical incapacity, and did not 
prevent eT” held justified. Revell v. Columbian Protective Ass’n. of Binghamton, 
Ng: Ss Ge 6 cto a een aRs 580 
665(7)—Evidence’ Vad to establish notice of insured’s death was given within reasonable 
time. Southern Travelers’ Ass’n. v. Cole. (Tex.) : Z 1097 
665(7)—Evidence showed that insured knowingly and falsely represented amount of fire 
loss to be in excess of true amount. Liberty Tea Company, Inc. v. Ta Salle Fire 
Ins. Co. (Wis.) . ° ome se sae ee es 128 
(8). Estoppel or waiver. 
665(8)—Evidence in actions on fire insurance policies held to sustain trial court’s finding 
that proofs of loss were waived. American Ins. Co. of Newark, N. J. v. Moore. (Ala.) 
665(8)—-Statements of insurer’s agent calling insured’s attention to default on premium 
note, forfeiture of policy therefor, and giving instructions for reinstatement, held not 
to constitute waiver of forfeiture under evidence. Johnson v. Commonwealth Life 
Ins. Co. (Ala.) 
665(8)—Evidence warranted finding that automobile theft policy requirement respecting proof 
of loss was waived. Home Ins. Co. of New York v. Murphy. (Ala.) 
665(8)—-Evidence held to show that beneficiary did not rely to her prejudice on statement of 
insurer’s ‘agent that life policies were in force notwithstanding default in payment 
of premiums. Burns v. Prudential Ins. Co. of America. (Md.) 
665(8)—-Finding that insurer unconditionally accepted. premium after expiration of grace 
period and when insured was fatally sick held sustained. Weller v. Manufacturers’ Life 
Ins. Co. (Mich.) 
665(8)—Evidence held to conclusively establish that insurer voluntarily and ‘unconditionally 
assumed defense of suit against insured and recognized its obligation under liability 
policy. National Battery Co. v. Standard Accident Ins. Co. (Mo.) 
665(8)—Evidence held to establish that life insurer by its conduct waived right. to assert 
strict enforcement of forfeiture provisions of extension premium note. ae v. 
Old Line Ins. Co. of Lincoln, Nebr. (Nebr.) 
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665(8)—Judgment for beneficiary under life policy, on theory, insurer by accepting premium 
note waived. payment in cash, held supported by evidence. Shurtleff v. Bankers 
National Life Ins. Co. (Nebr.) 
665(8)—Evidence held insufficient to support claim of waiver or estoppel against insurer 
under life policy to declare forfeiture upon insured’s failure to pay premium when due. 
Morgan v. United Ben. Life Ins. Co. (Nebr.)} ; »sccdae® 
665(8)—Evidence respecting notice of loss given under automobile theft policy ‘held to 
show waiver of technical proofs of loss, where insurer required no further information. 
Philadelphia Auto Finance Co., Inc. v. Agricultural Ins. Co. of Watertown, N. Y. 
Cita See” <a: ; «« 495 
665(8)—Insurer’s receipt, notices, and letters implying continued existence of policy author- 
ized finding that provision lapsing policy for failure to pay premiums promptly was waiv- 
ed. National Mut. Acc. Ins. Co. v. Davis. (Tex.) 1377 
665(8)—In action on fire policy, evidence authorized finding that formal proof of loss within 
91 days of fire was waived. Home Ins. Co. v. Currie et al. (U. S.) ai 752 
665(8)—Evidence held to sustain finding that automobile iiability insurer’s general agent 
had knowledge as to ownership of automobile and beneficial interest of insured’s son. 
Peck v. Hartford Accident & Indemnity Co. et al. (Wis.) 1436 
§ 666. AMOUNT OF RECOVERY. 
666—Under accident policy providing for monthly indemnity, insured could not recover 
accident indemnity in lump sum for entire period of life expectancy as shown by 
mortality table. Woods v. Provident Life & Accident Ins. Co. (Ky.) 
666—Plaintiff held entitled to judgment for amount of insurance premiums and costs up to 
time of tender by insurer, where action on policy was defeated. Reinhardt v. Life 
& Casualty Ins. Co. of Tennessee. (N. C.) 
§ 668. QUESTIONS FOR JURY. 
(1). In -general. 
668(1)—Evidence of fraud of insurer in procuring release of liability under accident policy. 
showing that insured relied on advice of own physician held insufficient for jury. 
Mutual Benefit Health & Accident Ass’n. v. Pittman. (Ariz.) aera 
668(1)—Generally, it cannot be, as matter of law, ruled that insured sustained burden of 
proof in action on fire policy, especially when proof rests on eral testimony and _ in- 
fererces from cirenmstances. Panreniemi v. Cerruth et al. (Mass. 1019 
668(1)—In action on life policy based on presumption of insured’s death, whether there 
was vexatious refusal to pay, warranting damages and penalties, held for jury. Unwin 
v. John Hancock Mut. Life Ins. Co. of Boston, Mass. (Mo.) 
668(1)—Evidence of vexatious refusal to pay indemnity under accident policy held sufficient 
for jury. Wollums v. Mutual Ben. Health & Accident Ass’n. (Mo.) 
668(1)—-Whether insurer issuing policv and defer — ‘nsurer were same company held 
jury. Cox v. Bankers’ Guaranty Life Co. et al. (Tex.) 
(3). The contract in general. 
668(3)—Delivery of life policy to insured before death held for jury, under evidence. 
Fidelity Mutual Life. Ins. Co. v. Hembree. (Ky.) 40 
668(3)—Construction of phrase “private motor driven vehicle’ within indemnity provision 
of accident policy, not depending on any disputed facts, held for court. Life & 
Casualty Ins. Co. of Tennessee v. Metcalf. (Ky.) ; : 389 
668(3)—-Whether contract for temporary life insurance was in force at time of applicant's 
death held for jury. De Cesare v. Metropolitan Life Ins. Co. (Mass.) 1223 
668(3)—In action on life policy which provided for double liability for accidental death. 
except where caused by poison, whether carbon monoxide gas causing death of insured 
was poison held for jury. Brock v. American Central Life Ins. Co. (Mo.) 679 
668(3)—In suit to recover on alleged oral agreement to renew fire policies on which there 
was loss, directing verdict for insurer held proper. Dohlin et al. v. Dwelling House 
Mut, Ins. Co. of Lincoln. (Nebr.) 341 
668(3)—In action on life policy. evidence of constructive delivery and actual payment of pr 
mium or credit given therefor held insufficient for jury. Union State Bank & Trust Co 
v. Northwestern Life Insurance Co.. (U. S.) 1178 
; (4). Avoidance and forfeiture. 
668(4)—Insured held not entitled to sue on accident policy without first furnishing proof 
of loss required by policy; held properly granted, where insured, suing on policy 
alleged compliance with terms. but evidence failed to show proof of loss was sub- 
mitted. Frye v. Continental Life Ins. Co. (Ga.) 154 
668(4)—Whether insured’s keeping gasoline for pumping engine on ‘boat violated fire 
policy. prohibiting keeping gasoline, but containing rider permitting use of oils for 
fuel, held for jury. Baum v. North River Ins. Co. (N. C.) 149 
668(4)—-Whether euthorized agent reporting losses had authority to accept parol notice of 
loss under automobile indemnity policy held for jury. notwithstanding policy prohibited 
waiver of its stinulations except by certain officers. Gough & Halperin (Commonwealth 
Cas. Co., Garnishee) (Pa.) 1416 
668(4)—In suit on fire policy with defense that policy was void because of prior policy, 
issue whether insured knew of other policy on automobile, held for jurv. Common- 
wealth Ins. Co. v. Evans. (Tex.) . 422 
668(4)—Issues under iron safe clause of fire policy are for court, where on evidence facts 
are all one way and only one inference is deducible therefrom. Issue of compliance 
with iron safe clause of fire policy if for jury, where there is any question whether 
books tendered constitute all books or as to whether they contain complete records 
of the business or are substantially incomplete. Whether memoranda offered by 
insured as set of books was sufficient compliance with iron safe clause of fire policy 
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held for jury. Lumbermen’s Mut. Ins. Co. of Mansfield, Ohio v. Lumber ; 
pi) ee RES FAC o ccalctcantecsa ec kscsiaspadbne tenis ale) Shame neKue sie ern s+ ches 756 
668(4)—In suit on fire policies, defense being vacancy beyond stipulated period, evidence in 
that respect held for jury, and directing verdict for plaintiff was error. Fire Ass’n. of 
Pinisaaelonie: etal. i; Weseeren a. CDSS cis vie each teed: eS R wa aen eyes es 997 
668(4)—Whether insured must have understood that previous application to another — 


was rejected because of failure to receive answer held for jury. Solez v. Zurich General 
Aecident «&. Lrehility Tas, Co, Ted. CUS 2 oss cscs rs'sicies 1063 


668(4)—Issue of assured’s collusion with parents in refusing to sign amended. answer 
for liability insurance company defending mother’s suit held for jury. Disney v. 


Johnson 


Natone Titan Temabe C0, Cae tt os cs me Gea ea ti eee OTE ah bw RWS be 794 
(5). —— Title or interest in, possession of, or incumbrance, property. 
668(5)—Whether insurer waived proof of insured’s death held for jury. Hall v. Benefit 
RS, “OE RE: OO Cs ein a te ota Siw Abe Ae VES 8G BIN ORO a HOS Hae 728 
(6). —— Fraud or misrepresentations in general. 


668(6)—In mortgagee’s action on fire policy containing union mortgage clause, mortgagee’s 
knowledge, and materiality of concealment from insurer, of prior mortgages, insurance 
and foreclosure proceedings held for jury. Fidelity Phenix Fire Ins. Co. v. Garrison 
OEE LR Dy ss soars ow erate aca bud wats CRIS AR OME «GEOR ae eG ei eae eee 755 

668 (6)—Where undisputed ‘proof showed as matter of law insurer was not liable on life 
policy, direction of verdict for insurer having burden of proof on issue of fraud was 
not error. Reinhardt v. Life & Casualty Ins. Co. of Tennessee. (N. C.) ......... 490 

668(6)—-As respects jury question, in action on fire policy covering merchandise, fixtures 
and profits, evidence of insured’s having made false inventories and altered bills es- 
tablished fraud as matter of law. Demarest et al. v. Westchester Fire Ins. Co. of New 


York et al. (N. Y.) ; ; ; 3 ..1034 
668(6)—-Generally, question of falsity of statements in life or accident_policy and intent of 
applicant in making them is for jury. New York Life Ins. Co. v. Carroll. (Okla.) 946 


668(6)—In beneficiary’s action on accident policy, whether insured fraudulently made 
false statements in application concerning application for other insurance, precluding 
recovery, held question for jury. United States Fidelity & Guaranty Co. v. Leong 
Dung Dye. (U. S.) = adie Sided ane La CAE cE EM OS i CRE RE . 144 
668(6)—In action on life policies, court ‘held not to have erred in ‘determining, as matter . 
of law, that policies were avoided by fraud. De Roy v. New York Life Ins. Co. (U. S.) 245 
668(6)—Whether anchoring of yacht was sufficient to satisfy requirement of eae 
held, as respected right of recovery on binder of marine insurance for jury. Ordinarily, 
materiality of concealment of ———— of vessel as respects liability on marine 
poucy is: tor jaty. King al. ©: tees Ws. Co... CR). oka cosa cs ccen ss dvdaues 797 
668(6)—In action on life policy, insurance company held entitled to directed verdict on ground 


insured knowingly made false statements in application. Self et al. v. New York Life 
ine. Co. (U.. 8.) 


1189 
668(6)—Falsity of applicant’s representations, applicant's intent to deceive and whether in- 
surer’s hazard was materially affected by misrepresentations, are usually for jury. Hou- 
ston v. New York Life Ins. Co. (Wash.) : ; 1249 
(7). —— Health, condition, or habits of insured. 
668(7)—Whether insured suffered from syphilis when applying for life policy held for ve 
under evidence. Mutual Life Ins. Co. of New York v. Mankin. (Ala.) ; 456 
668(7)—Evidence whether insured, who died thereof, had tuberculosis when life policy was 
issued, or developed it within 15 days thereafter so as to defeat recovery, held for 
jury. Mutual Sav. Life Ins. Co. v. Alsup. (Ala.) ............%.. ee 642 


668(7)—-Whether insured was in sound health at date of policy is question of actual fact 
unless waived by insurer. Van Ross v. Metropolitan Life Ins. Co. (Kan.) j ives 899 
668(7)—Whether insured had b°en attended by ‘physician for serious disease or complaint 
within two years within exception of policy held for jury. Cinquino v. Metropolitan 
Life Ins. Co. (N. Y.) 
668(7)—Whether insured foreigner’s answers in application for life insurance as to health 
and medical attendance were deliberately false for jury. Campdon v. Continental Assur. 
Co. (Penn.) sa hy race seo Wipeout tat ain: eceahi wis dab eRe TE a lata Ee NOME Soler Wort nea 499 
668(7)—Whether insured’s representation, regarding not consulting physician when he had 
consulted physician regarding rheumatic condition of feet, was material to risk held for 
jury. Huey v. American National Ins. Co. (Tex.) ek oe oe eels . 965 
668(7)—Where policy expressly stipulated that insured’s statements, in absence of fraud, 
should be considered representations, not warranties, whether insured purposely con- 
cealed facts that he had consulted physician held for court in juryless trial. Whether 
insured’s concealing fact of his having consulted physician amounted to misrepresen- 
tation under law and policy expressly stipulating that insured’s statements, in absence 
of fraud, should be considered representations, not warranties, held for court in jury- 
leee*trial;. ‘Northern Tite’ Teas (Ga; ws ea OD eiikk cee nds sasezacancue eres 615 
668(7)—In suit to avoid life policies, whether insured’s misrepresentation regarding sugar 
in urine, and without intent to deceive, increased risk, held fact question. New’ York 
Eigse 206 556. V, AIP OOE CR Ot es Fad) a a acs Rise Sek he Cy ic o's KRU Te wee are ¥ 624 
668(7)—-In application for accident insurance, false statement as to vision held not as 


matter of law to materially affect acceptance of risk. Tison v. American National 
Ins. Co. (Wash.) .. : pe . 179 


1235 


668(7)—Whether applicant omitted information regarding consultation with physician. ‘who 
advised appendicitis operation with intent to deceive held for jury. Whether applicant's 
failure to disclose consultation with physician, who advised operation because of one 
“mild acute attack of appendicitis’ affected acceptance of application, was fact question. 
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Whether applicant’s concealment of consultation with physician who advised appendicitis 
operation was material held for jury. Houston v. New York Life Ins. Co. (Wash.) 1249 
(8). Payment of premiums. 
668(8)—-In suit on mutual fire policy, evidence raised fact issue respecting mailing of 
assessment notices before loss occurred. Mary Guest & Son v. Farmers’ Mut. Fire Ins. 
Co. (Mo.) . ; 7 kts ae un Ge reciews Kae as ...1024 
(9). ——— Increase of risk. 
668(9)—Whether putting tenants in house increased fire hazard as to insured’s furniture 
held question of fact. Home Ins. Co. v. Currie et al. (U. S.) ... ca Fan 
668(9)-—Whether tenant’s business of operating moonshine still was more hazardous "than 
bottling automobile oils permitted by fire policy rider, held for jury. St. Paul Fire & 
Marine Ins. Co. v. Bachmann. (U. S.) ‘ 
668(9)—Whether increase of hazard by illicit still in basement was within insured landlord’s 
control or knowledge held for jury. That insured landlord might, under lease enter 
premises to examine condition held not, as matter of law, to establish that hazard was 
increased by means within insured’s control, where tenant erected illicit still in basement. 
Patriotic Ins. Co. of America v. Franciscus. (U. S.) ‘ 1265 
(10). Loss and liability of insurer in general. 
668(10)—In action on theft policy, whether insured jewelry was stolen held for Cini 
Nixon et ux. v. Indemnity Ins. Co. of North America, (Cal.) ie . 203 
668(10)—Whether insurer has overcome presumption of theft of car taken without owner’s 
consent presents question for jury. Tullar v. New York Underwriters’ Ins. Co. (Ia.).. 592 
668(10)—Evidence held to require submission to jury whether or not damage to merchandise 
by water was proximately caused by fire. Jiannetti v. National Fire Ins. Co. of 
Hartford, Conn. (Mass.) eenes $29 
668(10)—In action upon residence theft policy, whether jewelry deposited in combination lock 
wall safe and certain specified heesaelata goods were stolen held for jury. Hamill v. Fi- 
delity & Casualty Co. of New York. (Pa.) 144i 
668(10)—In action on fire policy, whether substantial portion of building remained held 
for jury. In action on fire policy, builder’s testimony held to make question whether 
reasonably prudent owner would use remaining portions in rebuilding one for jury. 
Glens Falls Ine. Ca, et al. v. Rogers ah. CEG) on cccccicccdieecces ceeew ae 
(11). Life or accident insurance. 
668(11)—Whether death of pedestrian resulted from being struck by automobile, within 
accident policy, or from tuberculosis, held for jury. Jones v. General Accident, Fire & 
Life Assur. Corp., Limited, of Perth, Scotland. (Fla.) 
668(11)—Whether circumstances rebut presumption of death from seven years’ absence is 
generally question of fact. Whether presumption of death applied in case of insured 
who had left home nine years before, and for whom search had been made without 
success, held question for jury. Mutual Life Ins. Co. of New York v. Dickens. 
(Ga.) : 
668(11)—-Whether there was eyewitness to shooting of insured, rendering limitation on in- 
surer’s liability under accident insurance certificate inapplicable, held question for jury. 
Whether insured under certificate of accident insurance: in traveling men’s association, 
was intentionally shot, rendering limitation on insurer’s liability applicable, held ques- 
tion for jury. Carpenter v. Iowa State Traveling Men’s Ass’n. (Ta.) 1080 
668(11)—In action on life policy based on legal presumption of death of insured, last heard 
from while in another state, evidence made case for jury. Unwin v. —- Hancock Mut. 
Life Ins. Co. of Boston, Mass. (Mo.) .... . 479 
668(11)—-Whether eye injury from object which struck insured’s eye while holding pot being 
soldered by blowpipe was “effect accidentally,” authorizing recovery on accident policy, 
and amount of recovery, held for jury, under evidence. Jennings v. National Life & 
Accident Ins. Co. (Mo.) 1346 
668(11)—Whether insured was permanently and totally disabled held question of fact in 
action on policy containing disability clause; verdict will not be disturbed on appeal, 
where there is competent evidence tending to support jury’s finding. Prudential Ins. 
Co. of America v. Singletary. (Okla.) 61 
668(11)—In action on accident policy, whether insured’s death resulted as consequence of 
burning of any hotel within triple indemnity clause held question for jury. Commercial 
Casualty Ins. Co. v. Adkisson. (Okla.) . 169 
668(11)—Evidence of insured’s insanity, in action to recover for disability resulting from 
attempted suicide, held insufficient to warrant submission of such question. Elwood v. 
New England Mutual Life Ins. Co. (Pa.) 
668(11)—-On Guestion whether iury was result of accidental means within policy, whether one 
intentionally exposes himself to risk is usually question for jury. Horan v. Prudential 
Ins. Co. of America. (Pa.) : 1236 
668(11)—Whether insured’s slipping, solely and independently of any disease or infirmity 
directly caused death within accident policy, held question of fact for jury. Clay v. 
Aetna Life Ins. Co. (U. S.) eee eee 800 
668(11)—In action on accident policy, proof held insufficient for jury on question whether 
protrusion of abdomen at umbilcus resulted from accident, and whether such condition 
was cause of death. Brown v. Maryland Casualty Co. (U. S.) 1322 
(12). Suicide. 
668(12)—Evidence held insufficient to take to jury auestion whether insured was shot by an- 
other than himself or by accident. Wirthlin v. Mutual Life Ins. Co. (U. S.) 1324 
(13). Amount or extent of loss, 
668(13)—What would constitute reasonable attorney fee for defending suit against insured, 
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— insurer denied liability held question for jury. Aetna Life Ins. Co. v. Heiden. 
CAPER? So ott best 


ieee Mew rcha glass Spindle ne Steeler ins AGA Rly ohare Set S85 0S 4 . 201 

668 (13)—Evidence that insured sustained injury resulting in death authorizing recovery "of 
double indemnity in life policy held sufficient as against motion for nonsuit. Losleben v. 
Catifornia State Lite’ Ins. Cor (GGL) 0 os Uti del 55% ois ibe etal s can euMinatades 881 


668(13)—Whether insured, a farmer, was incapacitated from performing any substantial 
part of his ordinary duties, thereby presenting case of total disability, though still able 
eer a few minor duties, held for jury. Katz v. Union Central Life Ins. Co. on 
D8 nk SiO S46 a a8 OR lad ASL RRS Sores Bio ae Alans ital SE IE SOO ROR eS ee ae 

668(13)—W hether eye injury from object which struck insured’s eye while holding pot being 
soldered by blowpipe was “‘effect accidentally,” authorizing recovery on accident policy, and 
amount of recovery, held for jury, under evidence. Jennings v. National Life & Accident 
Ins. Co. (Mo.) 5 : se : ‘ 1346 

668(13)—-In action on group policy, evidence required submission to jury of insured’s total 
permanent disability from inability to lift weights, notwithstanding doing some light 
work. David v. Metropolitan Life Ins. Co. (S. C.) Sais wats nie Se OES ata Bears 955 

(14). Notice, proof, and adjustment of loss. ? 

668(14)—In action on insurance policy, evidence whether release was obtained by fraud 
held sufficient to submit issue to jury. Broadway v. Gate City Life Ins. Co. 
GINS Dr War si tb cd tee een es heb TR COTES > CR MMESER CAN ou WAG CRE ESR Mere Mia abere in ee 

668(14)—Release executed by beneficiary to insurer for sum less than specific amount of 
policy held not, in itself and unexplained, to authorize peremptory charge of insurer. 
Cox v. Bankers’ Guaranty Life Co. et al. (Tex.) 

668(14)—There being no substantial dispute respecting circumstances under which accident 
insurer’s demand for autopsy was made, except difference of+ opinion whether autopsy 
would have disclosed cause of death, effect of refusal to consent to autopsy held 
question of law for court. Clay v. Retna Pits tenes COLL oicsktecs oe 800 

668(14)—Evidence that insurer waive proof of loss held sufficient to authorize directed 
verdict for insured, especially where each side moved for directed verdict. Northwestern 
Casualty -&. Surety Oo:-v. Pike @. Reemeér:. Uy. Gi). vio snsccccesces c caanincbsien eats 850 

€68(14)—-Where there is no conflict in evidence, what is reasonable time for filing proof 


of loss after fire is for court. Southern Home Ins. Co. of the Carolinas v. Bowers. 
(Va.) = ee En ots 





975 


sarah ar ata dW ela Mt ae WO SRL Rib ASR IA o Ree SMR eh eA Ae Wa Sasa lea Wo 789 

668 (14) Whether automobile accident required giving notice to liability insurer held ques- 
tion for jury under evidence that person struck immediately ran away. Larson vy. New 
Jersey Fidelity & Plate Glass Ins. Co. (Wash.) wes & : 1428 

(15). Estoppel or waiver. 

668(15)-——Evidence that insurer waived proofs of loss under fire policy, as respects mort- 
gagee held sufficient to take question to jury. National Fire Ins. Co. of Hartford v. 
Tennessee Land Co. (Ala.) é : .. 998 

668(15)—Whether provision voiding marine policy for assignment without insurer’s written 
consent was waived held fact question. Hilton v. Federal Ins. Co. (Calif.) Rise 557 


668(15)—-Whether fire insurer received insured’s letter requesting blanks for furnishing proofs 
of loss, failure to answer which would be a waiver of such proof, held for jury. Fire- 


man’s Fund Ins. Co. v. Hardin. (Ga.) «+ 1875 
668(15)—-Whether there was waiver of requirement for notice of fir commonly fact question. 
Hannuniemi v. Carruth et al. (Mass.) 3 1019 


668(15)—Whether insured waived prior breach of insurer’s duty to assume defense of 
suit within terms of liability policy held —— for jury. National Battery Co. 
v. Standard Accident Ins. Co. (Mo) f . 205 

668(15)—Where insured and wife owned property as tenants by entirety, evidence of in- 
surer’s waiver or estoppel as to condition respecting sole ownership because of agent’s 
knowledge made case for jury. Whether soliciting agent knew insured and wife owned 
property insured against fire as tenants by entirety held for jury. Fulbright v. Phoenix 
iin: Coe ie Seats ere: VRomiiee: RIN. 2 so gic aisha a <0 yh ieee scm ase es Cee eae Releeas ka eae 772 

668(15)—-Where insured admitted that appearance was pursuant to notice, but attorney 
announced notice was insufficient and appearance voluntary, held waiver was for jury. 


Davidson v. Providence Washington Ins. Co. (N. J.) ......ccsceensccescesececeees 347 
668(15)—Whether there was waiver of conditions in automobile theft policy is fact ques- 

tion. Philadelphia Auto Finance Co., Inc. v. Agricultural Ins. Co. of Watertown, 

Me te LD 195 
668(15)—-Whether insurer waived forfeiture of life policy for nonpayment of premium 

because of letter written to insured 12 days before his death held for jury. Occidental 

Pate-ina: as w. pemeees, MCRORS. x. 0. sicernls kuslde ohn kalemuie owe ven ase kas tates Ome 735 


668(15)—Jury could find written notice of accident was waived where insurer, after prompt 
submission to it of letter from injured person's attorney, disclaimed liability. Larson v. 
New Jersey Fidelity & Plate Glass Ins. Co. (Wash.) 1428 
§ 669. INSTRUCTIONS. 
(1). In general. ‘ 
669(1)—Instruction authorizing recovery for insurer's vexatious refusal to pay held unau- 
thorized by evidence Jennings v. National Life & Accident Ins. Co. (Mo.) 1346 
669(1)-——Instructions submitting issue whether, if plaintiff suing on policy had known of 
nature of release, she would have signed it, knowing she was releasing her entire claim 
on policy, held multifarious. American National Ins. Co. v. Porter. (Tex.) ....... 295 
(2). The contract. : 
669(2)—Instruction properly submitted to jury terms of accident policy respecting time for 
paying monthly indemnity. Wollums v. Mutual Ben. Health & Accident Ass'n. (Mo.). .1350 
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(4). Avoidance and forfeiture. 
669(4)—That insured’s defense alleged insured’s knowledge and control of gasoline and 
operation of stills on premises held not to preclude insurer from seeking instructions 
that knowledge and control by insured was not essential to establishing defense. Instruc- 
tion that, unless insured had control or knowledge of gasoline or operation of moon- 
shine stills on premises such facts constituted no defense, held erroneous under “pro- 
hibited articles warranty.’”’ St. Paul Fire & Marine Ins. Co. v. Bachmann. (U. S.) 
(6). Fraud or misrepresentations in general. 
069(6)—In action on accident policy, trial court’s instruction respecting false statements 
in application held to constitute fair submission of cause. Tison v. American National 
Ins. Co. (Wash.) 3% oF eee Bor ee 
(7). —— Health, or conditions or habits of insured. 
669(7)—Instruction confining defense of fraudulent representation as to insured’s tuber- 
culosis to insured’s fraud held error; there being proof that beneficiary procured policy 
with knowledge that insured had tuberculosis and paid premiums. Mutual Sav. Life 
Ins. Co. v. Alsup. (Ala.) 
669(7)—In action on life policy, instruction relating to sound health of insured at date of 
policy held not erroneous. Van Ross v. Metropolitan Life Ins. Co. (Kan.) 
669(7)-—In suit on health policy, requested instruction to find for defendant if insured 
made misrepresentation material to assumption of risk, regardless of misrepresentation’s 
contribution to insured’s illness, held properly refused. Lilly v. Washington Fidelity 
Nat. Ins. Co. (Mo.) 
669(7)—Upon issue whether applicant concealed consultation with physician wherein append- 
icitis operation was advised with intent to deceive insurer, instruction defining ‘temporary 
disorders” and “serious diseases’’ held proper. Houston v. New York Life Ins. Co. 
(Wash. ) 
(9). Estonpel or waiver as to avoidance or forfeiture. 
669(9)—Instructions held fairly to submit fact question whether local agent orally canceled 
fire policies, or extended time to pay premium. Federal Union Ins. Co. v. Griffin. 
(Ky.) 
9)—-Instruction that insurer, by issuing rider permitting bottlmg of automobile oils 
which, according to uncontradicted evidence, contained gasoline, was estopped to avoid 
policy because quantities of gzseline were kept on premises, held error under evidence 
that gasoline was kept in quantities for moonshine stills. St. Paul Fire & Marine 
Co. v. Bachmann. (U. S.) 
669(9)—-Instructions submitting issue whether insurer waived 
roneous as referring to waiver prior to assertion of claim. 
& Plate Glass Ins. Co. (Wash.) 
(10). Loss of property or indemnity and cause thereof. 
669(10)—-Instruction, in action to recover on automobile theft policy in respect to pre- 
sumption arising out of showing that car was taken without owner’s consent, held 
erroneous. Tuller v. New York Underwriters’ Ins. Ce. (Ia.) 592 
669(10)—Instruction that if firemen on night of fire replaced skylight, insured could not 
recover under fire policy for rain damage, but that otherwise he could, held proper. 
Jianetti v. National Fire Ins. Co. of Hartford, Conn. (Mass.) 
(11). Death of or injury to person insured and cause thereof. 
669(11)—In action on life policy, instruction regarding presumption of insured’s death 
from seven years’ absence held proper. In action on life policy, requested instruction 
regarding presumption of insured’s death from seven years’ absence held properly re- 


fused as incorrect. Unwin v. John Hancock Mut. Life Ins. Co. of Boston, Mass. 
(Mo.) 


005 


Ins. 
994 
notice of accident held not er- 
Larson v. New Jersey Fidelity 
1428 


669(11)—In action on accident policy, instruction that beneficiary could not 


sured did not die solely of accident resulting in fractured hip held proper under 
dence. Runyon v. Monarch Accident Ins. Co. (N. J.) 


(12). Extent of loss and liability of insurer. 


recover, if 
evi- 


1086 


669(12)—In suit on fire policy, instruction that in measuring damages jury may consider dif- 
ference in value between restored building and building built at one time without patches 
and repairs held erroneous, where building destroyed was not new. Glens Falls Ins. Co. 
v. Bassett. (Ark.) 1272 
669(12)—-Instruction prescribing method of finding amount of hail insurance held sufficiently 
lear. Richerdson v. Farmers’ Mut. Hail Ins. Ass’n. of Iowa. (Ta.) 1278 
669(12)—In action on accident policy, instruction respecting total disability held proper and 
warranted by evidence. Katz v. Union Central Life Ins. Co. (Mo.) . ; . 697 
669(12)—In suit on accident and health policy, plaintiff's instruction purporting to cover en- 
tire case held not erroneous as being based on wrong scale of accident benefits. Caine 
v. Phvsicians’ Indemnity Co. of America. (Mo.) 1340 
669(12)—-In action on fire policy, instruction stating measure of damages for partial loss 
held correct. Patrietic Ins. Co. of America v. Franciscus. (U. S.) 1265 
$ 670. VERDICT AND FINDINGS. 
670—In suit on fire policy for loss of house and additions, finding that subordinate structure 
communicated with house occupied as dwelling within policy held not supported by 
pleading or evidence, absent showing that house was occupied. Walker v. Mechanics 
Ins. Co. of Philadelphia. (Cal.) oe 
670—Jurv’s answers to interrogatories respecting insured’s health held to support general 
verdict for beneficiary. Western & Southern Life Ins. Co. v. Spencer. (Ind.) 
670—In suit to reach proceeds of statutory indemnity policy, general finding that insured’s 
son was authorized to permit others to use insured’s automobile imported finding of 
subsidiary and essential facts necessary to support conclusion. Boyer v. Massachusetts 


Bonding & Ins. Co. (Mass.) 
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670—Where the facts contravened jury’s findings that. deceased insured had answered truth- 
fully questions in policy, judgment was reversed. Though jury are exclusive judges of 
witnesses’ credibility and of weight of testimony, verdict without sustaining facts may 
be set aside. National Life & Accident Ins. Co. v. Langston. (Tex.) ................ 294 
Jury’s finding that insured’s representation that he had not consulted physician was not 
material inducement to insurer to issue policy, and finding that insurer would not have 
issued policy if representation had not been made held insufficient to sustain judgment 
canceling policy. Huey v. American National Ins. Co. (Tex.) ............. ey 
§ 671. NEW TRIALS. 
671—Granting new trial because verdict for insurer was against weight of evidence that 


brain tumor causing death resulted from accidental injuries held proper. Owen v. 
United States er i. CRIMI D esas og aielcial ss fo haw he Misr cSis Tune oMicigle Nese 406 
§ 672. JUDGMENT 


672—Decree for mortgagee against insurer under union mortgage clause need not contain 


provision respecting transferring or collecting mortgage claim, remedy provided by 
contract being adequate. Fidelity Phenix Fire Ins. Co., et al. v. Brennan et ai. 
1.) eas 


(N. 


670- 
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672—In action by beneficiary of certificate issued by mutual association to recover for in- 
sured’s death, judgment providing for lump sum payment held proper, notwithstanding 
associations by-law provided for monthly payments. Southern Traveler’s Ass'n. v. Cole. 
(Tex.) Pa R Beier Fels wr AEC Cline jacaa . 1097 

§ 675. COSTS AND ATTORNEY’S FEES. 

675—Attorney has lien on client’s funds for services rendered. Attorneys had _para- 
mount lien on amount recovered for client under disability provision of insurance 
policy pursuant to contingent fee contract. Chattanooga Sewer Pipe Works v. Dumler. 
(Miss.) De aire ds Pmk aR DRS ReE RW CEES CRATE ea Sh ae a ; ; ; 50 

XIX. Reinsurance. 

XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 687. NATURE AND STATUS IN GENERAL. 

687—-Unincorporated labor organization, with lodge system, also doing insurance business, 
held ‘fraternal benefit society’ within statutory definition, but Anca from article 
because limiting membership to single hazardous occupation. (Mo.) 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSU "RANCE. 

688-—Statute requiring inccntestable clause does not apply to fraternal mutual benefit asso- 
ciations. New Era Ass'n. v. Schempf. (Mich.) 1229 


§ 689. SPECIAL CONSTITUTIONAL AND STATUTORY PROVISIONS. ,; 

689- —Benefit association organized before enactment of regulatory statute, and merely accept- 
ing benefits thereof, held not prohibited from paying benefits for which association 
might be bound under existing contracts. Fidelity Benefit Ass’n. v. Wylie. (Tex.) 175 

§ 691. REGULATION AND SUPERVISION OF BUSINESS. 

691—Statute governing fraternal benefit socities’ insurance activities was inapplicable to 
mutual aid society which agreed to place insurance for members with insurance company. 


Mattern v. Gas Companies’ Employees’ -Mut. Aid Society of New York et al. 
(N. Y.) 


ai bac igi OR Ri clase cane co Slinla. Gia coa kama a arte PGs ler ereuearahehatS vtec Sie/aha Te) aba Ws oe ent Mime 269 

§ 695. OFFICERS AND AGE NTS. 

695-—Mutual benefit association licensed as fraternal or beneficiary association held ‘‘mutual 
benefit societv’’ whose agent was without authority to bind it by oral contract of life 
insurance. Mutual benefit association’s by-laws negatived actual or express authority of 


agent to bind it by oral contract of life insurance. Neuberger v. Aid Agss’n. for [uth- 
erans. (Wis.) ; 993 

(B) THE CANTRACT IN GENERAL. 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. EXISTING PROVISIONS. 

718——Relation created by fraternal benefit certificate is contractual, and contract is discov- 
ered from certificate read with society’s rules and by-laws and statute from which it 
chtained powers. Kissinger v. Nerth American Unicn life Assur. Soc. (N. J.) 932 

§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(1). In general 

719(1)—Where member of fraternal benefit society agreed to conform to subsequently 
enacted by-laws, society held authorized, by subsequent by-law, to provide, notwithstand- 
ing different provision in certificate, that, if beneficiary predeceased member who failed 
to designate another, fund should go to widow. Subsequently enacted by-laws of 


fraternal benefit society held binding on member agreeing to conform. Liptau v. Modern 
Woodmen of America et al. (Wash ) 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(5). Statements as to health. : 
723(5)—Negative answer by applicant for insurance in fraternal beneficiary association to 
question whether eyesight was impaired, held warranty material to risk, and therefore 
avoiding policy. Morrissey v. Travelers Protective Ass’n. of America. (Nebr.) ...... 702 
§ 724. ESTOPPEL OF WAIVER AS TO DEFECTS OF OBLIGATIONS 
(2). Misrepresentation, breach of warranty, or fraud. 
724(2)—Fraternal beneficiary association held not estopped to deny liability under certificate, 
though soliciting member knew of false material statement in application. General rule 
imputing knowledge of agent to principal held not to extend to soliciting member of 


fraternal beneficiary association, Morrissey v. Travelers Protective Ass’n. of America. 
(Nebr.) ° 
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§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 

726—Effect must be given to every provision of mutual benefit contract and tontract in- 
terpreted as whole. Farrens v. Mutual Benefit Department et al. (Ia.) 

726—Same rule of strict construction against insurer applies to application as to certificate. 
Daly v. Sovereign Camp W. O. W. (Mo.) 

726—Insurance contract evidenced by benefit certificate is construed as other contracts on 
similar subject; and courts can ‘only interpret and enforce such contracts according to 
their terms. Provisions in insurance contracts creating forfeitures are construed most 
strongly against the insurer. Provision giving rise to ambiguity in insurance contract 
should be construed most strongly against insurer. Kissinger v. North American Union 
Life Assur. Soc. (N. J.) sy eabciand am cesta 

726—Indorsements in benefit certificate must be strictly ‘construed against insurer. 
abhors forfeiture of insurance policies. National Mut. Ben. Ass’n. v. Aaron. (Tex.) 


§ 730. CANCELLATION, SURRENDER, ABANDONMENT OR RESCISSION. 

730—Finding that deceased voluntarily dropped membership in benefit society held justified, 
so that beneficiaries were not entitled to have accrued sick benefits applied to de 
faulted dues. Member could renounce claim against benefit society for sick benefit, 
thus precluding heirs from recovering after member’s death. Olah v. First Hungarian 
Reformed John Calvin Men’s and Women’s Sick Benefit, Accident Insurance and 
Church Soc. of Detroit. (Mich.) .. 

730—Provision in application for certificate that withdrawal values are available to insured 
only after three years’ payment from date thereof cannot prevail over conflicting pro- 

; visions in 1 certificate. Daly v. Sovereign Camp, W. O. W. (Mo.) 

730% - 

7301%4- In action for failure to deliver fraternal benefit certificate before applicant’s death, 
court erred in refusing general charge for defendant on count that unreasonable con- 
sumption of time in passing on certificate was proximate cause of nondelivery. In action 
for failure to deliver fraternal benefit certificate before applicant’s death, evidence 
showed such failure was not due to local agent's re. Sovereign Camp W. O. W. 
v. Rounsley. (Ala.) Seen iv wages 

(D) FORFEITURE OR SUSPENSION. 


§ 744. NATURE AND GROUNDS IN GENERAL. 

744—Clause in insurance certificate relating to payment of premiums construed to refer 
to withdrawal privileges available to insured only, and not to keeping of insurance 
alive while insured was living, or to beneficiary’s rights after insured’s death. Pro- 
visions that certificate, though issued June 1, 1929, was to be dated June 1, 1926, and 
nonforfeiture values were to be computed from jatter date held to govern basis of 
qmeeting amoue' due ane whether computation should be made. Daly v. Sovereign 
amp, ‘ 

§ 746. EFFECT OF ‘SUSP ENSION OF SUBORDINATE BODY. 

746—Suspension of local lodge cannot have effect of avoiding policies of individual members. 
Fairfax v. International Order of Twelve Knights and Daughters of Tabor, Jurisdiction 
of Louisiana. (La.) 7 7 ; : 

§ 749. NONPAYMENT' OF DUES OR ASSESSMENTS. 

§ 750. — DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 

750—Whether beneficiary association’s member in arrears after April 30th was, at his death, 
August 26th, over three months in arrears, depended on when dues were payable, and 
not on when they were paid. Cunningham et al. v. United Ass’n. of Journeymen 
Plumbers and Steam Fitters of the United States and Canada et al. (Conn.) 

750—Certificate holder in mutual benefit association, having defaulted in assessments before 
death, held not member in good standing, precluding recovery on certificate. Damon 
Mut. Ben. Ass’n. v. Howard. (Okla SG eat ie satter ae a ei a ce 

§ 753. - SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 

FEITURE. 
» (2). Person to whom payment may be made. 

753(2)—Local officers of lodge are agents thereof in receiving payment of lodge dues from 
individual members. Fairfax v. International Order of Twelve Knights and Daughters 
of Tabor, Jurisdiction of Louisiana. (La.) wc instg asic tel eal era ae aici Salk en ae al 

753(2)—In action on endowment insurance policy, payment to officer of local !odge held 
equivalent to payment to parent order. Silvie v. International Order of Twelve of the 
Knights and Daughters of Tabor. (La.) 


§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 

755(1)—Beneficiary association, by issuing to deceased working card stating deceased was in 
good standing, held not to have waived provision preventing recovery for death of 
member not in good standing. Cunningham et al. v. United Ass’n. of Journeymen 
Plumbers and Steam Fitters of the United States and Canada et al. (Conn.) ai’ 

755(1)—Forfeiture is waived where insurer with knowledge of forfeiture recognizes con- 
tinued validity of policy. Kissinger v. North American Union Life Assur. Soc. (N. J.) 

755(1)—First _—_ of call for assessment asking insured to avoid second and third notices, 
in view of beneficial association’s custom of sending second and third notices, waived 
provision for forfeiture upon failure to pay within 15 days from call. Where beneficial 
association’s custom of giving second and third notices of call for assessment waived 
forfeiture of benefit contract upon first notice, forfeiture was precluded until definite 
and reasonable notice was given of future time when forfeiture would be insisted 
upon. Citizen’s Mut. Aid Ass’n. v. Williams. (Texas.) 


1543 


Law 





The Insurance Law Journal, Vol. 78 


(4). Custom and course of dealing. 
755(4)—Fraternal association which by long-established custom allowed members to pay 
dues at second monthly meeting held estopped to assert as defense to action on certificate, 
that member who died before second monthly meeting was delinquent. - Fairfax v. In- 
ternational Order of Twelve Knights and Daughters of Tabor, Jurisdiction of Louisiana. 


(La.) 
§ 756. NOTICE AND PROCEEDINGS TO GIVE AFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—Provision in beneficiary association’s constitution preventing members three months 
in arrears from participating in monetary benefits is self-executing. Cunningham et al. v. 
United Ass’n. of Journeymen Plumbers and Steam Fitters of the United States and 
Canada et al. (Conn.) 
756(1)—Statute requiring beneficial association to mail notice of call for assessments stating 
final date of payment before suspending member held not to act retroactively upon, 
or impair obligation of, prior benefit contract providing that mailing notice would be 
sufficient. Citizens’ Mut. Aid Ass’n. v. Williams. (Texas.) 
(2). | Sufficiency of proceedings. 
756(2)—Beneficial association’s notice of call for assessment, referring to second and third 
notices customarily given, held not to state final date ‘of payment as statute required 
to authorize suspending member. Citizens’ Mut. Aid Ass’n. v. Williams. (Texas.) 
§ 758. REINSTATEMENT. 
§ 761. —— HEALTH AND CONDITION OF INSURED. 
761—Forged application for reinstatement misrepresenting insured’s health held unavailable 
to insurer in action on benefit certificate, unless insured was shown party to application 
or it was done for his benefit. Security Ben. Ass’n. v. Woods. (Tex.) 
§ 763. WAIVER OF OBJECTIONS. 
763—Insurer accepting delinquent payments without requiring insured’s application for rein- 
statement held conclusively presumed to have waived forfeiture and requirement of ap- 
plication with warranties as conditions of reinstatement. Security Ben. Ass’n. v. Woods. 
(Tex.) 
(E) BENEFICIARIES AND BENEFITS. 
§ 768 PERSONS WHO MAY BE BENEFICIARIES. 
771. —- PROVISIONS OF CHARTER OR BY-LAWS. 
771—Without specific language to contrary, nature of death benefits under beneficial associa- 
tion’s by-laws warranted presumption that member’s immediate family, including widow, 
were beneficiaries. Words “nearest relative” within beneficial association’s by-laws 
concerning death benefits should not be limited to strict legal interpretation, unless 
required by law, where popular sense of words was manifestly intended. Widow held 
deceased member’s “relative” within beneficial association’s by-laws concerning death 
benefits. “‘Nearest relative” and “legal beneficiary’ within beneficial association’s by-laws 
concerning death benefits held synonymous. Widow and children, being deceased mem- 
ber’s “legal beneficiaries’? within beneficial association’s by-laws making death benefits 
payable to nearest relative or legal beneficiary, held entitled thereto in proportions 
prescribed by intestate laws. Hulick v. Campbell et al. (Penn.) 
§ 772. DESIGNATION OF BENEFICIARY. 
eee - IN GENERAL. 
773—Provision in benefit certificate making member’s widow first contingent beneficiary 
upon named beneficiary’s ineligibility prevails over general rule that last eligible 
named per shall in such cases take. Farrens v. Mutual Benefit Department et al. 
RRS guar Pees : 
773—Persons not within class of beneficiaries permitted by association’s by-laws had “no 
vested rights, precluding waiver of requirements in designating beneficiary. Cole et 
al. v. Kazim Temple Ben. Ass’n. (Va.) 
§ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 
782-—Despite insured’s agreement not to change beneficiary in fraternal bénefit society’s pol- 
icy and beneficiary's payment of $2,338.10 in assessments and dues, change of beneficiary 
held valid under statute. Sovereign Camp W. O. W. v. Russell et al. (Ta.) 
§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
§ 787. ——-IN GENERAL. 
787—Provision of fraternal benefit by-law, that policy should be void if beneficiary killed 
assured, held not contrary to public policy, enabling heirs of beneficiary who murdered 
assured to recover thereon. Sovereign Camp, W. O. W. v. Clark. (Ark.) 
787—Insured, who was shot when he went, c trary to warning, upon another’s premises 
and talked to his wife, held not engaged in “act of violence” within fraternal policy, 
preventing recovery thereunder. Blake et al. v. United Brothers of Friendship and 
Sisters of the Mysterious Ten. (La.) 
787—Membership certificate issued by benefit association held to provide for indemnity to 
member for loss of eye; regardless of cause of loss. Fidelity Benefit Ass’n. v. Wylie. 
(Tex. 
§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. 
789(1)—That notice of death was not given immediately after death occurred would not defeat 
beneficiary’s right to recover. Beneficiary claiming insurance under benefit certificate 
cannot be charged with delay in notifying insurer of insured’s death for time between 
beneficiary’s notification to local council and _ receipt of notification by insurer. 
Kissinger v. North American Union Life Assur. Soc. (N. J. 
(2). Estoppel and waiver as to proofs or defects therein. 
789(2)—Stipulation for immediate notice of death of insured could be waived by insurer's 
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officer or agent, even though contract provided against such waiver. Kissinger v. North 
American Union Life Assur. Soc. (N. J.) 
§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Where form for $5,000 policy was used in writing $2,500 policy, percentage of re- 
ductions named held intended to apply to amount named in face of policy. National Mut. 
Ben. Ass’n. v. Aaron. (Tex.) 
§ 798. PAYMENT OF BENEFITS. 
798—Insurance benefits under endowment policy held payable in accordance with terms of 
policy not in lump sum. ‘Silvie v. International Order of Twelve of the Knights and 
Daughters of Tabor. (La.) 
§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 
800—Mutual benefit association, chartered in 1905, whose funds were raised by assessment, 
held subject to statute respecting penalty and attorney’s fees. Unless mutual benefit asso- 
ciation brings itself under some provision of statute granting it immunity therefrom, it is 
subject to penalties of general law. National Mut. Ben. Ass’n. v. Aaron. (Tex.) . 
800—Beneficiary certificate issued by railway mail association held “policy or contract ‘of 
insurance” within statute authorizing recovery of attorney’s fee. Bowen v. Railway 
Mail Ass’n. (U. S.) wa 
(F) ACTIONS FOR BENEFITS. 
§ 811. VENUE. 
811—Fraternal benefit society held not exempt from suit outside of country of domicile or 
principal place of business. Grand Court of en Order of Calanthe v. Carter. 
(Ark.) 
§ 812. LIMITATIONS. 
812—-Under insurance contract limitation of beneficiary’s right of action, held to run from 
time she furnished proofs of death. Insurer’s defense that suit was not brought in time 
held subject to objection that after limitation period insurer recognized continued validity 
of policy. Where other conditions of insurance contract are such that reasonable compliance 
insisted on by insurer is inconsistent with observance of limitation rule, latter will not 
defeat recovery. Kissinger v. North American Union Life Assur. Soc. (N. J.) 
§ 813. PARTIES. 
813—Voluntary unincorporated labor organization, having lodge system and doing insurance 
business, held, as to insurance contracts, suable entity in name adopted by it and used 
in making such contracts. Unincorporated labor organization, doing business as legal 
entity in insuring members, held estopped, in action on insurance certificate, from 
denying it was suable legal entity. Clark et al. v. Grand Lodge of Brotherhood of 
Railroad Trainmen et al. (Mo.) 
§ 814. PROCESS AND APPEARANCE, 
814—Statute exempting benefit societies from insurance law provisions exempts them from 
statutes pertaining to regulation and incorporation, but not from laws regulating service 
upon corporations generally, Grand Court of Arkansas, Order of Calanthe v. Carter. 
(Ark.) 
§ 815. PLEADING. 
(4). Issues, proof and variance 
815(4)—Insurance company was liable for face of life policy, unless it pleaded and proved facts 
under policy provisions limiting liability to less amount. National Mut. Ben. Ass'n. v. 
Aaron. (Tex.) 
§ 816. EVIDENCE. 
§ 817. PRESUMPTIONS, AND BURDEN OF PROOF. 
817(1)—Burden was on benefit association to establish that it had accepted benefits of 
regulatory statute. Fidelity Benefit Ass’n. v. Wylie. (Tex.) 
(4). Amount of benefits. 
817(4)—Burden was on insurer to prove facts under provisions of life policy limiting 
liability to less than face amount. National Mut. Ben. Ass’n. v. Aaron. (Tex.) 
§ 819. WEIGHT AND SUFFICIENCY. 
(1). In. general. 
819(1)—Evidence held not to show that beneficiary neglected and delayed notification to in- 
surer of insured’s death. Kissinger v. North American Union Life Assur. Soc. (N. J.) 
819(1)—Evidence held not to show action on benefit certificate was barred under terms of 
certificate and by-laws, although not brought within period named in one provision of 
certificate. Strzelicka v. Chicago Fraternal Life Ass’n. (N. Y.) ye eG 
819(1)—Evidence in action on benefit certificate held to show insured did not execute applica- 
tion for reinstatement subsequent to default in premium payment. Security Ben. Ass’n. 
v. Woods. (Tex.) 
819(1)—Evidence warranted court’s finding that life insurer ratified agent's act in orally 
agreeing that joint assessment for both plaintiff and wife would be sent to plaintiff. 
National Mut. Ben. Ass’n. v. Aaron. (Tex.) 


(2). Matters of avoidance or forfeiture. 
819(2)—Finding that deceased voluntarily dropped membership in benefit society held 
justified, so that beneficiaries were not entitled to have accrued sick benefits applied 
to defaulted dues. Olah v. First Hungarian Reformed John Calvin Men’s and Women’s 
Sick Benefit, Accident Insurance and Church Soc. of Detroit. (Mich.) : 
819(2)—Evidence of fraud in application to fraternal mutual benefit association for insur- 
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ance held to except policy from incontestability clause. New Era Ass’n. v. Schempf. 
(Mich.) . 

819(2)—Evidence sustained jury’s ‘finding that — certificate was not suspended by 
failure to pay assessment. Sovereign cane, W W. O. W. v. Shires et al. (Tex.) ...... 741 

(3). Estoppel and waiver. 

819(3)—Finding that false answers respecting insured’s health were made in application by 
insurance agent, not by insured held not sustained by evidence, as respects insurer’s 
right to cancel certificate. New Era Life Ass’n. v. Schempf. (Mich.) . 1229 

819(3)—Evidence held sufficient to sustain finding that insurer waived forfeiture of policy 
for failure to pay certain assessment within ten days after notice. National Mut. Ben. 
Ass’n. v. Aaron. (Tex.) Dies OR Sy CONS en Ne eee sac a: Se 








